IN THE HIGH COURT OF JUSTICE 



2002 Folio No 406

QUEEN’S BENCH DIVISION

COMMERCIAL COURT

BETWEEN:





THE EQUITABLE LIFE ASSURANCE SOCIETY
Claimant





and



SHAUN M KINNIS




 
Defendant

OPENING SKELETON ARGUMENT OF MR KINNIS
A. 
INTRODUCTION
1.
Mr Kinnis was an executive director and the General Manager (Sales and Marketing) of the Society  from 1989 to 31 July 1997, when he retired.  
2.
The Society’s claims against Mr Kinnis are confined to the 1996 and 1997 bonus resolutions.   No claims are made   against him for failing to take precautions against the consequences of losing Hyman or for mis-selling, because these relate to a period after he retired.
3.
Mr Kinnis worked for the Society for about 31 years. He joined as a sales representative and rose up through the ranks.   He has no professional qualifications. Before his appointment as a director in 1989, he had no experience of being a director.  He was the only executive director with no actuarial qualifications or experience.  He was not asked to join any of the main board committees (audit and investment) and was not part of the “inner circle” of directors.  As the sales and marketing director, Mr Kinnis was responsible for ensuring that the sales and marketing targets set by the board were met. (W3-1.234, paras 4-9; W3-1.235, paras 14, 16).
4.
As the Court is well aware, Mr Kinnis has limited assets and resources with which to fund this litigation (or indeed to meet any order that might be made against him).  Because of limitations in funding, this Skeleton deals only with the main issues, and then in outline only.    In particular, it does not deal with any partial defences which Mr Kinnis has pleaded (e.g   the Society’s failure to mitigate its loss) or questions of quantum of loss.  If Mr Kinnis is ordered to pay any part of the sums claimed against him by the Society he will be unable to meet that order in full. There is therefore little point in pursuing arguments which would only serve to reduce but not extinguish his liability. 
B.
MR KINNIS’ ROLE IN THE ADOPTION AND CONTINUATION OF THE DTBP:  THE FACTS IN OUTLINE
5.  
In brief:

(a)
Mr Kinnis was not involved in the formulation of the DTBP.  It was proposed by Mr Ranson, the managing director and Appointed Actuary,   in the papers for the board meeting held on 22/12/93.  Mr Kinnis was not aware of that proposal until he received the papers for the meeting. (W3-1.242, para 45, 47).
(b)
Mr Kinnis was present at the board meeting held on 22/12/93,  at which the DTBP was adopted.   Mr Kinnis does not remember the details of the meeting, but his overall recollection is  one of reassurance from Mr Ranson that the policy was not a matter of  any great significance but a corrective touch on the tiller.   (W3-1.243, para 48).  

(c)
Thereafter the DTBP was not discussed by the board at any of the meetings attended by Mr Kinnis before his departure in July 1997.   Nor was the policy raised or mentioned again by anyone.  (W3-1.245, para 57; 1.246, para 58; 1.247, para 63).
(d)
Unlike the other executive directors,   Mr Kinnis did not attend the special board meetings which were held in February each year at which bonuses were declared.  He was told by Mr Ranson that it was not necessary for him to do so because the meetings were a formality and it was not a sensible use of his time. (W3-1.241, para 38). 

(e)
However, Mr Kinnis accepts that he concurred in the resolutions passed at the special board meetings in each year from 1994 to 1997. He attended the 2 or 3 ordinary board meetings every year held prior to the February special board meeting at which the approach to bonuses was discussed and established; he received the papers for the special board meeting and he approved the minutes of the special board meeting at the following ordinary board meeting. (W3-1.241, paras 39-41).
C.
THE CLAIM FOR BREACH OF FIDUCIARY DUTY
6.
The Society claims that in concurring in the 1996 and 1997 bonus resolutions Mr Kinnis acted in breach of his duty to comply with the articles of association and not to use his powers for an improper purpose.   The Society now  claims that Mr Kinnis  is liable to account for  the terminal bonuses which it alleges  were paid out  as a consequence of the 1996  and 1997   bonus resolutions (Soc Skel, paras 257 and 258) and to restore those sums to the Society.  However, the Society is willing to give credit for sums it says would have been paid out if the board had acted properly.  These in turn are calculated on the basis of the terminal bonuses which were notionally awarded by the Society when it “ re-exercised” its discretion on 25 October 2000.    
7.
 Mr Kinnis denies any liability in respect of the 1996 and 1997 bonus resolutions on the following grounds.
No misapplication of company property
8.
There was no misapplication of company property and hence Mr Kinnis can only be liable for the loss claimed if he was negligent.  
9.
A director, like a trustee, is liable to account for and to restore any company property which he has misapplied: Selangor United Rubber Estates Ltd v Cradock (No 3) [1968]  1 WLR 1555 at 1575 -1577;  JJ Harrison (Properties) Ltd v Harrison [2002] 1 BCLC 173 at 173, para 25;  Re Duckwari plc (No 2) [1998] 2 BCLC 315 at 321c to 322c.    If restoration is not possible he is liable to make good the misapplication by paying a sum equal to the value of the property misapplied.    A director misapplies company property where he transfers it or causes it to be transferred out of the company in breach of the law (e.g. section 151 CA 1985); in breach of the memorandum or articles of association; for an improper purpose or otherwise without proper authority.  That is, the transfer must itself be in breach, etc.  An otherwise lawful transfer is not a misapplication merely because it is made in consequence of a breach etc.
10.
Here, the terminal bonuses  paid out pursuant to  the bonus  resolutions (to both  GAR and non-GAR policyholders)  were not paid  in breach of the articles or for an improper purpose  They did not  therefore constitute misapplications  of company property.    The House of Lords in Hyman held that the directors’ powers under Article 65 were subject to an implied limitation: the directors were not entitled to award GAR policyholders who exercised their right to take a guaranteed annuity less by way of terminal bonus than other policyholders in breach of the terms of their GAR policies.   That ruling, however, did not mean that the terminal bonuses were paid to the non-GAR and GAR policyholders in breach of Article 65 or for an improper purpose.  They were not.    There was nothing wrong in making these payments: they fell within the terms of Article 65 and were not made for an improper purpose.   Nor did the House of Lords decide that the bonus resolutions as a whole were invalid, so that the payment of any bonus pursuant to the resolutions was unauthorised and therefore a misapplication.
11.
In conclusion,   the terminal bonuses overpaid to non-GAR policyholders in consequence of the DTBP are not misapplications.   Therefore, to succeed the Society must establish that Mr Kinnis was negligent in concurring in the 1996 and 1997 bonus resolutions.

Liability is not strict
12.
Even if, contrary to the above submissions, the overpayments are misapplications,   liability for this type of misapplication is not strict.   Bishopsgate Investment Management Ltd v Maxwell (No 2) [1993] BCLC 1282 is distinguishable. It was a simple case of   a director of a company which held shares on trust for a pension scheme giving those shares away for no consideration to a private family company of which the director was also a director.  Unsurprisingly, Hoffmann LJ  held that liability in these circumstances was strict.    It does not deal with the payment of bonuses to the with-profits policyholders of a mutual insurance company.   
13.
The payment of bonuses in this case is analogous to the payment of dividends by an ordinary proprietary company.   No repayment of an improperly paid dividend will be ordered without fault on the part of a director: Bairstow v Queen’s Moat Houses plc  [2000] 1 BCLC 549 at 557 to 560 and the authorities cited in that case.  (The Court of Appeal did not deal with this issue:[2001]  2 BCLC 531).  Mr Kinnis’ liability to repay any improperly paid bonuses is therefore dependent on the Society showing that Mr Kinnis was at fault. 

D.
THE CLAIM FOR BREACH OF MR KINNIS’ DUTY OF CARE
The claim
14.
Although the Society’s  Re-Re-Amended Particulars of Claim  state that Mr Kinnis acted in breach of his duty of care  in concurring in the DTBP  in 1996 and 1997 (P2-2.15, para 49 and  P2-2.19, para 63 ), this is no longer the basis of the claim against Mr Kinnis,  as  the Society now concedes  that the DTBP would have been approved for 1996 and 1997  if  Mr Kinnis had acted in accordance with his duty of care  (P2-2.15, para 50 and  P2-2.19, para 64).   The Society’s claim is that Mr Kinnis acted in breach of his duty by failing to ensure that  in 1996 and 1997  the board obtained legal advice on  the DTBP   ( P2-2.15, para 50 and  P2-2.19, paras 63, 64).  
15. 
The Society contends that all the directors, no matter what functions they carried out in relation to the Society, acted in breach of their duty of care in failing to ensure that legal advice was obtained before adopting and/or continuing the DTBP.   

16.
Mr Kinnis denies that he acted in breach of his duty of care.   He contends that he did not fall below the standard of care applicable to him as the sales and marketing director.   
Mr Kinnis’ duty
The law

17.
It is common ground that the modern definition of the standard of care required of a director is found in D’Jan of London Ltd [1994]  1 BCLC 561 at 563e.  The Court must consider whether Mr Kinnis did what a reasonably diligent person would have done, having both:


(a)  
the general knowledge, skill and experience  that may reasonably have 
been expected of a person carrying out the same functions  as  Mr Kinnis 
in relation to the Society (the objective standard); and 

(b)
 the general knowledge, skill and experience that Mr Kinnis had  (the 
subjective standard) 
18.
The Society pays lip service to this test but does not apply it, preferring to adopt a blanket approach contending that all the directors fell below the standard of care required of any director.  That approach is not correct.  The modern definition of the standard of care makes it   essential to focus on the functions which Mr Kinnis carried out in relation to the Society, this being the key to setting the standard of care against which his conduct has to be measured.
19.
The subjective standard operates to raise the objective one.  The Society does not contend that Mr Kinnis’ actual knowledge, skill and experience operated to raise the standard of care applicable to him, so the focus here will be on the objective standard.

20.
 The law recognises that, within a company, functions and responsibilities are often divided between different directors; that this is perfectly proper and often necessary if the company’s business is to be carried on efficiently.  This is especially so where some aspects of  the business of the company  require specialist  skills or expertise, as in a life insurance company  with  a with-profits fund, where  actuarial skills are clearly required for  the formulation of  bonus policy and its application to particular policyholders. A proper degree of  delegation and division of  responsibility is  of course  permissible, and often necessary, but total abrogation of responsibility is not: Re Westmid Packing  Services Ltd [1998] 2 BCLC 646 at 653b; and  In re Continental Assurance Co of London plc [2001] 1 BPIR 733 at 851, para  401.
21.
The division of functions and responsibilities amongst directors according to specialist skills affects the scope and content of a director’s duty of care. Non-specialist directors cannot be expected or required to overrule specialist directors in their specialist field.  Their duty is not to ensure that the company gets everything right.  They are entitled to look for guidance and rely on specialist directors on matters within their specialist field:  In re Continental Assurance Co (supra) at 850,  para 399 and 851, at para 403.
22.
Thus the standard of care required of Mr Kinnis and the scope and content of that duty can only be defined by reference to the functions Mr Kinnis carried out and the division of functions  and responsibility between the directors in the Society.  The following paragraphs set out the key facts in this regard.
Mr Kinnis’ functions

23.
As regards the functions carried out by Mr Kinnis in relation to the Society:

(a) 
He was the sales and marketing manager.  His specific area of responsibility was to ensure that the Society’s sales and marketing targets were met.   The targets were set by the board.   He reported to the board monthly, presenting a detailed paper showing progress relative to targets for all major classes of new business. (W3-1.235, para 14).   


(b)
Historically the sales and marketing manager had not been a member of 
the board.  His immediate predecessor was the first member of the 
Society’s sales and marketing organisation to become an executive 
director of the Society (W3-1.234, para 10).
(c)
He attended the 11 ordinary board meetings held each year (W3-1.236, Soc Skel,  Appendix 4,  page 221 to 227.) The board expressed its confidence in his ability to manage the Society’s sales and marketing effectively, but his views in other areas of management carried little weight (W3-1.236, para 10).
(d)
He was not a member of any of the board’s sub-committees (audit, investment etc) and was not one of the inner circle of directors (W3-1.235, para 16).   However, he was a member of various senior management committees:  the General Management Team, the Product Investigation Team, the Centralised Administration Steering Group and the Marketing Team (W3-1.235 , para 13).
(e) 
He was a director of a number of the Society’s subsidiaries (W3-1.235, paras 12 and 13). 

24.
As regards the other directors:

(a) 
The executive directors were internal appointments from within the 
Society.  With the exception of Mr Thomas, none of them had any 
experience outside the Society (W3-1.234, para 11).
(b)
The other executive directors during the relevant period (Mr Ranson, Mr Bowley, Mr Nash and Mr Thomas) were all either practising actuaries (Mr Ranson) or had trained and qualified as actuaries (Mr Nash,  Mr Bowley  and  Mr Thomas) (W3-1.236, para 17).
(c) 
Mr Ranson was not only the managing director but the Appointed Actuary.  As such he had specific functions, duties and responsibilities, which included  professional responsibility for ensuring that the long-term business of the Society was operated with regard to PRE and that if any significant change took place he took all reasonable steps to ensure that the Society appreciated the implications for PRE (P2-3.241, para54(b)).
(d)
The Society was unusual in that it always had more non-executive directors than executive directors.  The non-executive directors were all from successful commercial/professional backgrounds. They did not have any previous experience of a life insurance business.  But they were regarded by the executives as playing a  particularly important role on the  board in bringing in general business experience from outside the organisation, which the executives lacked (W3-1.234, para 11 and W3-1.236 at para 19).

25.
As regards Mr Kinnis’ functions and the other directors’ functions in relation to bonus declarations during the relevant period: 


(a)
Mr Kinnis had no role whatsoever in formulating the bonus 
proposals. It was no part of his job to do so; nor was he qualified to do so. 
He has no actuarial qualifications or experience. 

(b)
Mr Ranson was responsible for putting forward and explaining bonus proposals to the board.  Mr Headdon and the actuarial department of the Society helped Mr Ranson to formulate the proposals.   The proposals were based on an annual valuation of the surplus available and included recommendations for a rate of reversionary bonus to be declared for the year just ended, an overall growth rate for the year just ended (which included GIR and reversionary bonus, the balance being terminal bonus)  and an interim growth rate for claims going forward (consisting solely of terminal bonus).  Mr Ranson was also responsible for putting forward the Statement of Bonuses, which dealt with the application of the bonus policy to the numerous different policies issued by the Society.  
(c)
The declaration of annual bonuses was made at a special board meeting in February each year. Mr Kinnis was told by Mr Ranson not to attend these meetings as they were a formality and not a sensible use of his time. The other executive directors did in general attend these meetings (W3-1.241, para 38).
(d)
Mr  Kinnis attended the 2 or 3 ordinary board meetings every year which were held prior to the special board meeting in February and at which Mr Ranson  presented his proposals and   the approach to bonuses was discussed and established by the board (W3- 1.242, para 39).  It was  Mr Ranson’s specific responsibility as Appointed Actuary  to advise the board on any potential PRE issues (including contractual issues) which might arise from any decision of the board with regard to bonuses (W3-1.243, para 49.2).  The board’s principal concerns were whether the declaration proposed was too optimistic or pessimistic based on yields which were reasonably foreseeable; whether the proposed bonuses would enable the Society to remain competitive for new business in the market; and whether the proposed declaration was in accordance with the Society’s policy of ensuring that policyholders received their smoothed asset share (W3-1.240, para 36).
(e)
If Mr Kinnis had  recommended taking legal advice with regard to the DTBP in 1996 and 1997,  the board would have told him  firmly to stick to  marketing  and would not have followed his recommendation  (W3-1.247, para 67).  

26.
It can therefore be seen that within the Society’s board of directors there was a division of functions and responsibility with regard to bonus policy.  It was Mr Ranson’s task (assisted by Mr Headdon and the Society’s actuarial department)   to formulate the bonus policy and its application to particular policies and then to present and explain it to the board.  It was then Mr Kinnis’ function, together with his fellow board members, to consider and, if thought fit, to approve that policy.  
The original DTBP resolution

27.
It is accepted that the original resolution to implement the DTBP agreed on  22 December 1993  is relevant to Mr Kinnis’  knowledge.

28.
However, it is denied that any allegation of breach of duty in relation to the original DTBP resolution (which is time-barred) is relevant.   The Society contends that it is relevant because the alleged breach “cannot justify the subsequent failure to rectify it, let alone its repetition” (Soc Skel, para  272(a)).  However, there is no claim made against Mr Kinnis for any failure to rectify the bonus declarations in 1994 or 1995; and Mr Kinnis does not contend that any breach of duty by adopting the DTBP in 1993 justified any subsequent non time- barred breaches. 
29.
In any event, Mr Kinnis denies that he was in breach of his duty of care by failing to conclude that the board ought to take legal advice before adopting the policy.  
The original DTBP resolution: the facts
30.
Mr Kinnis was present at the meeting on 22 December 1993 at which the DTBP was adopted.

31.
He was aware that Article 65 gave the directors very wide discretion with regard to bonuses (W3-1.240, para 34).
32.
The DTBP was proposed by Mr Ranson, after discussions with actuaries in his department, including Mr Headdon (W3- 1.244, para 50).  
33.
 Mr Ranson did not draw the board’s attention to any contractual or PRE issues.  He reassured the board that the matter was not of any great significance but rather a corrective touch on the tiller. (W3-1.243,  para 48).

34.
No one else present at the meeting raised any potential contractual or PRE issues.   Those present included Mr Barry Sherlock, the former Actuary of the Society and the other executive directors with an actuarial background (Mr Nash, Mr Bowley, Mr Thomas) and Mr Martin, a non-executive director and lawyer (W3-1.243, para 49.2 and  W3-1.244, para 49.3).

35.
 Mr McGeough,  a partner in the law firm, Warrens, who was sent  board papers before each board meeting and who was available at the Society’s offices at the time of  board meetings to give legal advice, if so required, raised no queries about  it (W3-1.244, para 49.4).
36.
Insofar as Mr Kinnis can now remember events  12 years ago,  he  considered the  DTBP to be consistent with the Society’s principle of ensuring that policyholders received their smoothed asset share (W3-1.243, para 49.1) and  with  PRE (W3-1.244, para 52).   
The original DTBP resolution:  what ought Mr Kinnis to  have done?
37.
The Society alleges that Mr Kinnis should have considered a number of matters, including whether the DTBP was consistent with PRE and whether it was possible that GAR policyholders would object to it, which should have led him to the conclusion that the board should take legal advice on the DTBP (P2-2.12 to 2.14).

38.
However, Mr Kinnis denies that he was under any duty to suggest that legal advice should be taken for the following reasons:  
(a)
The DTBP was a matter within the specialist field of Mr Ranson. He formulated, presented and recommended it to the board.   The DTBP  concerned the amount of terminal bonus payable to certain policyholders and  involved a revision to the Statement of Bonuses, all matters squarely within the province of Mr Ranson, supported by  Mr Headdon and the  Society’s actuarial department.   Mr Ranson was a skilled, well-respected  actuary and had many years experience  with the Society.   As the Appointed Actuary he had professional responsibilities, including explaining whether the DTBP affected PRE or raised any contractual issues.  He did not draw the board’s attention to any such issues.
(b)
The DTBP itself appeared uncontroversial since it was in accordance with the Society’s   fundamental philosophy of giving policyholders their smoothed asset share irrespective of the form in which they chose to take their benefits (W3-1.247, para 63).
(c)
In the circumstances set out above,  a reasonably diligent person with the general knowledge, skill and experience  that might reasonably have been expected of  someone  carrying out the same functions as Mr Kinnis  (“the hypothetical marketing director”)   would have  been  entitled to be guided by and to rely on Mr Ranson and the actuarial department of the Society.   The hypothetical marketing director would have been entitled to trust Mr Ranson to act in accordance with his duty and to alert the board to any contractual or PRE issues and, accordingly, to approve the DTBP without suggesting that the board should take legal advice.   

(d)
The Society’s contention   that Mr Kinnis was not entitled to rely upon Mr Ranson, because the  decision whether to approve the DTBP was a  board decision (Soc Skel, para 284),  is wrong.   The fact that the discretion was vested in the board did not mean that Mr Kinnis could not rely on Mr Ranson to do his job: viz to identify and explain to the board any contractual or PRE issues or other risks associated with the DTBP.  The argument ignores the division of function between the directors. Mr Ranson was responsible for formulating and explaining the DTBP; the board’s task was to consider and approve it, if they thought fit.   That is precisely what the board did.   In coming to their decision, it was entirely sensible and reasonable for the board to rely on Mr Ranson to draw their attention to any possible risks associated with the DTBP. 
(e)
The Society further contends that the directors were obliged to ask sufficient questions to understand what they were doing and its consequences (Soc Skel, para 284).  It is, of course, accepted that the directors needed to understand the DTBP   before approving it.   But Mr Kinnis did understand what he was doing (W3-1.243,  para 49.1;  W3-1.244, para 52;  W3-1.245, para 53),   even though he  failed to appreciate that the board had no power under Article 65 to adopt the DTBP.
(f)
The Society’s argument that it was not necessary to have special legal or actuarial skills to appreciate the dangers of the DTBP or the need for legal advice (Soc Skel, para 285) is all too easy to make with the benefit of hindsight.  It ignores the context and provenance of the proposal and the sheer complexity of matters relating to bonuses for with-profits policyholders of the Society.  If the need for legal advice was as obvious as the Society now contends, it would have been spotted by one or more of the directors present at the meeting on 22/12/93, who represented a group of experienced business and professional men seeking to do their best for the Society. The need wasn’t spotted.  That is surely evidence that identifying it was not a simple matter of common sense, as the Society now contends.  
The  1996 and 1997 resolutions: the facts

39.
As stated above, Mr Kinnis was not present at the special board meetings held in February 1996 and 1997 at which bonus resolutions were passed and the DTBP continued.  Nevertheless, he accepts  that he concurred in those resolutions. 

40.
Following its adoption in 1993, the DTBP was not raised as an issue by  Mr Ranson  or anyone else at board meetings or otherwise (W3-1.245, paras 57 and 58).
41.
Mr Kinnis was not aware of any concerns or complaints about the DTBP.  In particular, he did not know about:

(a)   
Mr Andrew Soundy’s concerns about the DTBP;
(b) 
the complaints made by policyholders from January 1994 onwards;

(c)
 the complaint which was made by Flanges Limited in 1995-1996 which was compromised by Mr Ranson, without reference to the board (W3-1-246).

42.
Annual bonus declarations were (as Mr Kinnis was aware) within the remit of the audit committee and representatives from the Society’s auditors sat on that committee.  No questions were raised by the audit committee concerning the DTBP (W3-1.247, para 64).
The 1996 and 1997 resolutions: what ought Mr Kinnis to have done?
43.
The Society alleges that in 1996 and 1997 Mr Kinnis should have ensured that the board obtained legal advice (P2-2.15, para 50(a) and P2-2.19, para 63).  

44.
The Society now contends in relation to the non-executive directors (and, presumably, Mr Kinnis too) that:

(a)
 they should have ascertained that  policyholders  had been told nothing about the DTBP; and that a number of complaints had been received from those making claims  (Soc Skel, paras 295 and 325); and
(b)
they were under a continuing duty to consider each year whether or not the DTBP was appropriate in  the economic conditions prevailing (Soc Skel, paras 297 and 325).

The Society’s contention that policyholders had been told nothing about the DTBP is wrong.   In fact, they were told of the DTBP in their 1995 and 1996 bonus statements (Soc Skel, para 99). 
45.
Mr Kinnis denies that his duty of care required him to ascertain that complaints had been made or to reconsider the DTBP each year as alleged, for the following reasons:


(a)
 The reasons set out in paragraph 38 above.
(b)
Mr Ranson had a duty to report to the board that complaints had been received concerning the DTBP.  He did not do so. 
(c)
As far as Mr Kinnis can recall,   the Society had a procedure for dealing with complaints, including a compliance officer who reported to Mr Ranson.  It was not part of Mr Kinnis’ functions as the sales and marketing manager to deal with complaints.  (W3-1.246, para 61).

(d) 
In the circumstances, in 1996 and 1997  the hypothetical marketing director  (see the definition in paragraph 38 (c) above)  would not,   2 or 3 years  after the adoption of the DTBP,  have  raised  any questions concerning the DTBP or suggested legal advice was taken.    He would  have been  entitled to assume that,  if  there were concerns or complaints about the  DTBP, Mr Ranson would   have  told  the board about them; and, likewise, that  if there were any need or  reason to reconsider the DTBP, Mr Ranson would place that matter on the agenda  for discussion at  a board meeting.  Again, the fact that the audit committee had not raised any questions about the DTBP was another reason why the hypothetical marketing director would be entitled to assume that there was no reason or need for him to raise the DTBP.     The business of life could not go on if people could not trust those who are put into a position of trust for the express purpose of attending to details of management: Lord Halsbury in Dovey v Cory  [1901] AC 477  at 486.  
(e) 
Any other conclusion would impose on an executive director  (with his own specific area of  responsibility to attend to)   an obligation routinely  to monitor and check  both the implementation and the wisdom of  an established policy  or practice of a company,  even though the policy or practice  was  within the province of another experienced  specialist director and nothing had occurred to alert the director to any possibility that there might be risks or problems associated with it.  Business would be greatly hampered by any such conclusion. 
Causation and loss
46.
Mr Kinnis denies causation and loss.  He requires the Society to prove its case in this regard.  In particular, the Society is required to prove that had he suggested that legal advice be taken, the other directors would have accepted this suggestion and obtained such advice.  In this context, Mr Kinnis says that if during 1996 or 1997  he  had  recommended taking legal advice, he would have been told firmly to stick to marketing and the board would not have followed his recommendation (W3-1.247,  para 67).

47.
Mr Kinnis will rely on the defences put forward by the other Defendants in relation to causation and loss, including the defence of  no causation/ contributory negligence pleaded by Mr Wilson (P2- 6.76, para 71 (3)) and  P2-6.84, para 86A).   
E.
SECTION 727 OF THE COMPANIES ACT 1985
48.
If Mr Kinnis is found liable either for breach of fiduciary duty and/or negligence he will ask the Court to relieve him wholly from his liability.  It is common ground that section 727 can apply to relieve a director from liability for breach of fiduciary duty and negligence.
49.
Mr Kinnis acted honestly.  The Society accepts this.
50.
The issues are:

(a) 
whether Mr Kinnis acted reasonably; and

(b)
whether, having regard to all  the circumstances of the case, he ought 
fairly to be excused.


In dealing with these issues below there is inevitably some overlap with and repetition of matters dealt with in section D above on breach of duty of care.

.

Section 727: the law

51.
Authority provides little assistance. Each case turns on its own facts:  ReTurner [1897] 1 Ch 536 at 542 (dealing with the earlier and comparable provision in section 3 of the Judicial Trustees Act 1896.)  However, the following points may be made.

Reasonableness
52.
The test of reasonableness has not been and cannot be defined with any precision.   It requires the Court to consider all the facts of the case.
53.  
The test  is objective: Bairstow v Queen’s Moat Houses [2001] 2 BCLC 531 at 550, par 58; Coleman & Taymar Ltd v Oakes [2001] 2 BCLC 749 at 770, para 85  (cf Re Produce Marketing Consortium Ltd  [1989] 1 WLR 745 at 750F.)  However, it cannot be the same as the objective standard required of a director in exercising his duty of care, because the section would never then apply to relieve a director from liability for negligence.  It must mean something different and less than that standard: Re Brian D Pierson (Contractors) Ltd [1999] BCC 26 at  47H to 48A.
54.
The test has been described as:

acting in the way in which a man of affairs dealing with his own affairs with reasonable care and circumspection could reasonably be expected to act 


Buckley J  in  Re Duomatic Ltd [1969] 2 Ch 365 at 377 C-E (“the prudent man of business test”). 
55.
Where a director has acted negligently,  there is no clear guidance in the case-law as to when he might, nevertheless,   be held to have acted reasonably for the purposes of  section 727.    Contrary to what the Society suggests (Soc Skel, para 340(b)), there is no requirement  that the case be exceptional.  There are   suggestions in the case-law  that  a director or  officer’s conduct may count as reasonable within the section,  even though he was negligent, if his negligence is something other than “gross” (D’ Jan of London Ltd  at page 564e); or “pervasive and compelling” (Barings plc v Coopers & Lybrand [2003] EWHC 1319 at para 1133, dealing with auditors). These epithets should not be read as a gloss on the statutory language, which requires the court simply to consider whether the conduct of the director seeking to be excused under section 727 is reasonable.   
56.
It is submitted that if a director’s conduct satisfies the prudent man of business test, that is sufficient for the court to conclude that he acted reasonably for the purposes of section 727, even if he was negligent.
57.
A director’s failure to take legal advice does not prevent the Court from relieving him of liability: Re Brian D Pierson (Contractors) Ltd [1999] BCC 26  at  48C.  The Society’s contention (Soc Skel, para 266) that the failure to take legal advice means that Mr Kinnis had only himself to blame when it turned out that the terminal bonus payments were unlawful (which is not accepted) amounts to no more than saying that relief under section 727 will not be given where legal advice has not been sought, but this is wide of the mark.   The question is whether it was reasonable for a director not to seek legal advice. That depends upon whether it was sufficiently obvious that the question in issue was one which  required legal advice: Re Brian D Pierson (Contractors) Ltd [1999] BCC 26  at  48C.  

Ought fairly to be excused

58.
The inquiry is not limited to the conduct of the director.  Regard must be had to  all  the circumstances of the case.   The Society suggests a limitation on the circumstances which the Court can take into account. It suggests that the Court can only have regard to circumstances giving rise to a judgment and not to the ability of a defendant to meet the judgment (Soc Ske, para 340(i) (i)).    There is no justification for restricting the section in this fashion.

59.
It is submitted that a Court should be particularly willing to relieve a director from  strict liability.
60.
The discretion is unfettered and there is no principle (as the Society suggests (Soc Skel, para 268))    that where there is a choice between leaving members uncompensated and relieving a director who is to blame for the loss, the Court will not relieve the directors.   Even if there were such a principle, it would not be applicable where the director in question has insufficient means to pay any meaningful compensation.
Did Mr Kinnis act reasonably?
61.
The Court should conclude that Mr Kinnis acted reasonably in concurring in the continuation of the DTBP in 1996 and 1997 and/or   in failing to ensure that the board took legal advice in those years for the following  reasons (in outline):

(a)
Mr Kinnis’ expertise was in sales and marketing, not bonus policy or Statements of Bonuses.  His specific responsibility was to ensure sales and marketing targets were met.   It was no part of his function to monitor how policyholders reacted to the DTBP or to review the policy each year. That was Mr Ranson’s job. 
(b)
Mr Kinnis did not abdicate responsibility for the DTBP. He joined in approving it in December 1993. He did not rubber stamp the proposal. He believed that it was in the best interests of the Society and consistent with PRE because it was designed to give each policyholder his smoothed asset share, irrespective of the form in which  the policyholder chose to take his benefits.   In 1996 and 1997 he was aware that the DTBP was being  continued. Further he accepts that he concurred in the continuation of the policy, even though he was not present at the special February board meetings at which bonus declarations and the Statement of Bonuses, containing a reference to the DTBP, were formally approved.   Moreover,  Mr Kinnis  was diligent. He attended all the relevant meetings where bonus policy was   considered in 1996 and 1997, save the special board meetings, which Mr Ranson told him not to attend (Soc Skel,  Appendix 4, pages 222- 223).

(c)
Mr Kinnis relied on the skill, expertise and experience of Mr Ranson, supported by the actuarial department.   He was let down because Mr Ranson failed to flag any PRE or contractual issues and failed in 1996 and 1997 to report to the board that the Society had received complaints from policyholders about the DTBP.    
(d)
Mr Kinnis was aware of the broad discretion given by Article 65 in relation to bonuses.  It was far from obvious that legal advice should be taken to check that Article 65 permitted the adoption of the DTBP.

(e)
Between the adoption of the DTBP and 1996/1997 absolutely nothing occurred to alert Mr Kinnis to any possible problems with the policy.  

(f)
The Society had a procedure for dealing with policyholder complaints.  It was not part of Mr Kinnis’ functions to deal with any such complaints.  

(g)
 As the sales and marketing manager, he could not reasonably be expected to check up and monitor Mr Ranson in relation to the DTBP, which was a matter squarely within Mr Ranson’s functions.  
(h)
No other director raised any queries about the DTBP.  This included the other executive directors, who had an actuarial training or background which Mr Kinnis lacked; the non-executive directors, most of whom   had a much broader commercial background than Mr Kinnis;   and Mr Martin, a non-executive director, who was a solicitor.  Mr McGeough, who continued to receive board papers for board meetings and come to the Society’s offices at the time of board meetings to assist the board if required, was likewise silent on the question of the DTBP.  So no alarm bells whatsoever were rung.
 (i) 
 In conclusion, Mr Kinnis acted in the way in which a man of affairs dealing with his own affairs with reasonable care and circumspection could reasonably be expected to act.    He trusted Mr Ranson as someone with skill and experience, whose job it was to inform and guide the directors in relation to the DTBP. There was no reason to doubt Mr Ranson’s competence and therefore no reason to check up on whether he was indeed carrying out that job properly.  In these circumstances, the man of affairs could not reasonably be expected to have questioned Mr Ranson about whether there had been any complaints about the DTBP or indeed  to have  suggested that legal advice  should be taken regarding the continuation of the DTBP.
62.
If the Court finds Mr Kinnis was negligent in relation to the 1996 and 1997 bonus declarations by failing to ensure that the board took legal advice,  that negligence was not in the circumstances “gross” or “pervasive and compelling”.      This is so notwithstanding the huge losses the Society now claims. The characterisation of the negligence depends on the quality of the conduct or omission, not on the severity of the consequences.
Ought Mr Kinnis fairly to be excused?

63.
Yes.

64.
The case for relieving Mr Kinnis is strongest if the Court finds him liable for breach of fiduciary duty  but  holds that he was not negligent.  If liability for breach of fiduciary duty is (contrary to the above)   strict, this would form a core instance for relief under section 727.  However, even if Mr Kinnis is found negligent, the Court has a discretion to relieve him if it is satisfied, as it should be, that he acted reasonably.
65.
“All the circumstances of the case” include Mr Kinnis’ ability to meet any judgment.   Mr Kinnis is a man of modest assets and means.  The consequences of  an order being made against  him  for the sums claimed  (of  between £19 million and £1.68 billion)  are likely to be devastating (bankruptcy, if the Society seeks to enforce the order). By contrast, any sums the Society is likely to recover from Mr Kinnis will be insignificant in even meeting its legal costs, let alone in providing any compensation.  An order against Mr Kinnis cannot therefore fulfil any compensatory function; its only function would be punitive and symbolic.  That  is not the function of  the civil law. 
66.
In these circumstances,   the Court should conclude that Mr Kinnis ought fairly to be excused.    
MARY STOKES

Counsel for Mr Kinnis

24 March 2005
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