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Summary of a submission to the House of Lords Select Committee on the accountability of the Financial Services Authority in general, and of the accountability of the government and of the Parliamentary Ombudsman regarding The Equitable debacle, 

Alex Henney, Chairman, Equitable Members’ Action Group (EMAG)

1.
The Financial Services Authority (FSA) should be accountable to Parliament, and accountable to the financial customers on behalf of whom it regulates the financial services industry and who indirectly pay for its costs through their charges.  

2.
The National Audit Office is precluded from investigating the FSA under the National Audit Act 1983, which empowers it to undertake efficiency studies of government departments and various specified public bodies; and the Parliamentary Ombudsman is precluded from investigating it for maladministration.

3.
We believe that the FSA is not satisfactorily accountable to Parliament.  We recommend that the National Audit Office should be empowered to undertake efficiency studies of the FSA, and that the Parliamentary Ombudsman should be empowered to investigate it for maladministration.

4.
Two types of accountability to customers are 1) for conduct of business regulation, and 2) legal liability for loss caused by the negligence of the FSA in prudential regulation.

5.
As shown in the Baird Report
, the FSA did nothing to investigate or protect new policyholders joining The Equitable from 1998 until it closed for business.  Its performance of doing nothing was disgraceful, and it should be held to account.  But, as we shall show, there is no effective means for consumers to achieve this and seek redress for the FSA’s neglect of their interests.

6.
We suspect that the FSA’s inept performance is due in part to the composition of the board of the FSA, which is dominated by financial services industry interests.  The members of the FSA’s Consumer Panel are all appointed by the FSA, which also funds the Panel and set its terms of reference.  The Financial Ombudsman’s Service is effectively a subsidiary of the FSA.  These arrangements are markedly different from those for representing the interests of e.g. gas and electricity customers, where “Energywatch” is funded separately and its members are appointed separately from the Gas and Electricity Markets Authority.

7.
Although the Financial and Services Market Act 2000 lays upon the FSA “so far as reasonably possible”, a duty of ensuring consumers have “appropriate” and “accurate” information, despite repeated requests it has done nothing to help the policyholders to gain adequate information about the financial circumstances of The Equitable.  The consequence of that policy or providing minimal information has been to deprive non-annuitant members of the financial information which would have assisted them in making a properly informed decision whether to stay with The Equitable or to leave
.

8.
More profoundly, as the behaviour of the FSA after the House of Lords decision on 20 July 2000 regarding The Equitable highlighted, there is an inherent conflict of interest between the FSA’s responsibility to maintain orderly markets and its responsibility to protect consumers.  The FSA allowed The Equitable to stay open for new business as it attempted to sell the business. It is clear from the Baird Report and from the report by the Parliamentary Ombudsman on “The Prudential Regulation of Equitable Life”
 that the FSA did not understand how weak the fund was, and did not appreciate, as it should have done, that other life assurance companies were not going to bale out The Equitable’s policyholders by paying £billions for its "badwill".  The FSA's decision allowed investors to continue to join a fund that was fragile and uncertain. People were invited to invest their money on the implicit prospectus that if The Equitable could find a buyer, then they may have reasonable policyholder’s expectations for their investment.  Otherwise, they were in a mess.  The episode brought out in extreme form the inherent conflict in the FSA’s objectives between preserving market confidence (however undeserved), which appears to have been its overriding priority and will generally prevail, versus that of protecting consumers.  
9.
We recommend that the Financial Ombudsman Service is made into an entirely separate statutory organisation from the FSA.

10.
The Financial Services and Markets Act 2000 protects the FSA and its staff from being held liable to policyholders for losses resulting from its negligence.  But in France, Germany and Italy the respective supreme courts have held that the banking regulators can be held liable for loss caused to depositors as a result of their negligence. Article 57(2) of the Treaty of Rome requires unanimity for the adoption of community measures concerning the protection of savings – so what applies to banking depositors in these countries, should also apply to policyholders both in these countries and the UK.

11.
We recommend that the FSA and an independent Financial Ombudsman Service are made legally liable to pay compensation when, due to their negligence, consumers of financial services lose some or all of the value of their deposits, investments, or policies.

� “Report of the Financial Services Authority on the Review of the Regulation of The Equitable Life Assurance Society from 1 January 1999 to 8 December 2000”, The Stationary Office, 16 October 2001.





� Information that was withheld, which would have been particularly useful to members includes:-


the review of The Equitable’s finances that led to a cut in policy values on 16 July 2001


The Equitable's solvency position, which was not included in the Compromise document, and which in May 2002 prior to the Annual General Meeting the Board tried with dissembling arguments to hide from journalists, consulting actuaries, and EMAG


the extent of over-bonusing during the 1990s; even now, although figures for 1995-99 were made available in Court, the Chief Executive of The Equitable refuses to provide figures for the year 2000 on the grounds that to do so “would not be helpful to the continuing policyholders”, which is specious – the more so because the Report of the Penrose Inquiry can be expected to publish the figures


a clear analysis of the significance of the guaranteed interest rate provisions (which are in about 80% by value of the policies) on limiting the investment freedom of the fund


These figures reveal the frailty of The Equitable, and might have encouraged more policyholders to leave sooner and attempt to rebuild their policy values rather than wait for the succession of cuts in policy values that hit those who stayed.





� HC 809-1, 1 July 2003.
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