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THE EQUITABLE LIFE INVESTIGATION



Paul Braithwaite
General Secretary
EMAG
42 Bartholomew Villas
Kentish Town

London NW5 2LL

9 May 2005
Dear Mr Braithwaite
THE POSITION OF 'INTERNATIONAL' POLICYHOLDERS IN RELATION TO THE PARLIAMENTARY OMBUDSMAN'S INVESTIGATION
 

You wrote to me on 30 November 2004 to ask whether the Parliamentary Ombudsman's investigation into the prudential regulation of the Equitable Life Assurance Society covered the position of those policyholders who had bought from Equitable's overseas or offshore operations. 

 

As you know from my interim response on 2 December 2004, both the factual position and the legal position on these questions were not immediately apparent and so we sought legal advice in order to ascertain whether our investigation was capable of covering the position of such 'international' policyholders.

 

Lawyers for the Guernsey Financial Services Commission and for Equitable Life both made helpful submissions as to their understanding of the factual position in relation to the prudential regulation of the Society's international business. In addition, we have now received a response from Her Majesty's Treasury to our request that they indicate their understanding of the position.

 

I can now inform you that, in the light of those submissions and of the legal advice we have received on these matters, our decision is that our investigation is indeed capable of covering the position of all international policyholders who claim to have suffered injustice as a result of maladministration in the prudential regulation of Equitable Life prior to 1 December 2001. Any findings and recommendations we might make at the conclusion of the investigation will therefore also address the position of such policyholders.

 

You will note that the position has therefore changed from that given in my interim response, which was based on the information then available. 

Our decision is based on the recent confirmation by the Treasury that in practice the prudential regulation of all Equitable's business was undertaken by the UK regulator and that they agree that complaints about such regulation would constitute complaints concerning rights or obligations arising within the UK.

 

I should emphasise that our investigation does not cover complaints about any of the actions of Equitable Life itself or of those bodies prior to December 2001 who were responsible for the regulation of Equitable Life’s actions in selling policies or annuities (known as conduct of business regulators). We have no legal power to consider such complaints, whether those complaints are from 'domestic' or 'international' policyholders. 

I understand that, in relation to complaints about alleged failures by the conduct of business regulators, there is no remedy available to policyholders – as those bodies had statutory immunity and were not in the jurisdiction of any statutory Ombudsman. For complaints about the actions of the company itself, I understand that an individual may approach the Financial Ombudsman Service or pursue such complaints through the courts.

 

I should also emphasise that our investigation cannot consider any complaint that the UK government did not properly implement EC legislation or that the regulatory regime in place at the relevant time was inadequate to provide proper protection for policyholders. These are also matters beyond our jurisdiction as they relate to the legislative and not to the administrative functions of the relevant Government bodies. However, as I understand it, complaints that a Member State has failed to properly implement EC legislation can be taken further through action within the EU institutions.

Finally, our investigation does not cover complaints about the Financial Services Authority, in the discharge of regulatory functions in the period on or after 1 December 2001, as their actions as the new single financial services regulator for the UK are not within the Ombudsman’s jurisdiction. I am not aware of any domestic route for the independent consideration of such complaints.

 

I am sorry that it has taken some time to clarify the position but I am grateful to you for raising this matter and for your patience while we have considered the issues.

Yours sincerely

Iain Ogilvie

Investigation Manager
[Original signed]









