Memorandum of Understanding 

between The Financial Services Authority 

and the Financial Ombudsman Service
introduction

1
The purpose of this Memorandum of Understanding (MoU) is to provide a framework for the relationship between the Financial Services Authority (the FSA) and the Financial Ombudsman Service Limited. It reflects the fact that whilst each of these bodies is operationally independent and has distinct functions, they will need to co-operate and communicate constructively with each other in order to carry out their functions effectively.

general structure

2
Under the Financial Services and Markets Act 2000 (FSMA) the FSA operates as the single financial services regulator, with four regulatory objectives:

(1) 
maintaining market confidence in the UK financial system;


(2) 
promoting public understanding of the UK financial system;

(3) 
securing the appropriate protection of consumers; and

(4) 
reducing financial crime.

The FSA is answerable, through the Treasury, to Parliament for the effective discharge of its functions.

3
Part XVI of FSMA provides for a statutory ombudsman scheme for financial services, and sets out the broad framework for the new scheme and the respective responsibilities of the FSA and the Financial Ombudsman Service.

4.
The Act provides that the Directors of the FSA must establish a company to act as the operator of the Ombudsman scheme. The directors of the company must be appointed on terms which secure their independence from the FSA in the operation of the ombudsman scheme, but makes the Financial Ombudsman Service accountable to the FSA in a number of significant respects. The respective responsibilities of the FSA and of the Financial Ombudsman Service are summarised below: 

FSA’s responsibilities

5
The FSA is responsible for:

(a)
appointing and removing of the directors of the Financial Ombudsman Service (with, in the case of the chairman, the approval of the Treasury);


(b)
ensuring that the Financial Ombudsman Service is at all times capable of exercising the functions conferred on it by or under the legislation; 


(c)
approving the Financial Ombudsman Service’s budget (which must include an indication of how funds are to be raised and resources deployed); 


(d)
approving all of the rules and standard terms relating to the compulsory and voluntary jurisdictions of the Financial Ombudsman Service;


(e)
making rules to determine the scope of the scheme’s compulsory jurisdiction and approving the rules for the scope of the voluntary jurisdiction to be made by the Financial Ombudsman Service;


(f)
making rules relating to the funding of the compulsory jurisdiction of the scheme.

the Financial Ombudsman Service’s responsibilities

6
The Financial Ombudsman Service is responsible for:


(a)
the operation of the scheme;


(b)
appointing the Ombudsmen (including the Chief Ombudsman) on terms which are consistent with the independence of the person appointed and otherwise appropriate;


(c)
making rules of procedure (under the scheme) for reference of complaints to the scheme and for their investigation, consideration and determination;


(d)
making arrangements in respect of the scheme’s voluntary jurisdiction, subject to the approval of the FSA;


(e)
making rules relating to the award of costs;


(f) making rules for the levying of case fees;


(g)
recommending an annual budget for approval by the FSA; and


(h) 
reporting to the FSA on the discharge of its functions, and publishing that report.


general co-operation

7
In the interests of both consumers of financial services and the financial services industry, the FSA and the Financial Ombudsman Service will seek to maintain strong and constructive relationships with each other in order to contribute to the efficient functioning of the regulatory system in general and the ombudsman scheme in particular.


8
Both the FSA and the Financial Ombudsman Service recognise that close 
co-operation and communication with each other will be of particular importance because their functions are closely related. In particular, it is recognised that there are benefits for both the FSA and the Financial Ombudsman Service in ensuring that draft documents (for instance industry consultations and briefings) are shared at the earliest opportunity, to provide opportunity for comment and feedback where appropriate.

information-sharing and consultation


9
The FSA and the Financial Ombudsman Service have agreed that they should seek to observe the following principles:


· There should be consultation at an early stage on any issues which might have significant implications for either organisation.


· Early consultation is desirable in order that there should be no surprises and that each should be aware of, and have the opportunity to comment on, any proposed action or initiative which might be relevant to the other.


· Wherever appropriate the FSA and the Financial Ombudsman Service should achieve consistency of approach and avoid confusion or misunderstanding as to their respective roles


· Where appropriate the FSA and the Financial Ombudsman Service should exercise their respective responsibilities in a complementary fashion to address issues and problems which affect consumers and firms.


· Authorised firms have a responsibility to identify issues (whether resulting in complaints or not) that may have regulatory implications and for drawing them to the attention of the FSA. The Financial Ombudsman Service also has a responsibility to inform the FSA where it sees indications of issues which may have regulatory implications. It is then the FSA’s responsibility to evaluate those implications.


10
Both the FSA and the Financial Ombudsman Service will seek to act in accordance with these principles by ensuring that there is an appropriate and timely flow of information between them. This exchange of information should take place on a regular and routine basis and, as the circumstances demand, on a one-off specific basis.


11
The FSA and the Financial Ombudsman Service are able to assist each other through the sharing of information as provided for under the relevant gateway provisions.


12
For the Financial Ombudsman Service, this is set out in DISP 3.10.1R, which at part (3) states: 


“So long as he has regard to the parties’ rights of privacy, the Ombudsman may disclose information to the FSA or any other body exercising regulatory or statutory functions for the purpose of assisting that body or the Financial Ombudsman Service to discharge its functions”

13
For the FSA, the FSMA (Disclosure of Confidential Information) Regulations 2001 provide a gateway for confidential information to be passed to the Financial Ombudsman Service in the furtherance of its regulatory functions, under the so-called “self-help” gateway.


regular and routine information sharing


14
The Financial Ombudsman Service will provide the FSA with:


(a)
Briefing and, as required, detailed information on preliminary rulings and final decisions made by an Ombudsman (subject always to the appropriate privacy considerations).


(b)
Statistical and qualitative information about its complaints-handling activities on a monthly basis (to include the statistical return for the FSA complaints database).


(c)
Reports on the number of complaints made to the Independent Assessor, and their outcomes.

15
The Financial Ombudsman Service will inform the FSA of any actual or intended litigation against the ombudsman service and will keep the FSA informed, where appropriate, of how it intends to deal with such actions. Where possible, it will give the FSA advance warning of any threatened litigation.


16
The FSA will provide the Financial Ombudsman Service with such information and briefing as is necessary and relevant to the performance of the Financial Ombudsman Service’s statutory functions. This will include:

(a)
Briefing and, as required, detailed information on regulatory action likely to affect the Financial Ombudsman Service in the exercise of its functions.


(b)
Briefing and, as required, detailed information on proposed changes to rules or guidance relating to complaints handling or the activities of the Financial Ombudsman Service generally.


(c)
Statistical and qualitative information arising from consumer research or related activities of relevance to the Financial Ombudsman Service’s functions.


(d) Relevant litigation that might affect the exercise by the Financial Ombudsman Service of its functions


specific information-sharing


17
Subject to the appropriate privacy considerations, the Financial Ombudsman Service will provide the FSA with further detailed and specific information relating to a complaint (or complaints):


(a) Where the circumstances of the case appear to call into question:
 

· a firm’s fitness and propriety;


· or whether any person, who may be an approved person for the purposes of the Act, may not be a fit and proper person to carry on a relevant function;

· or if it appears that a criminal offence or a serious regulatory contravention has occurred.


(b)
If it appears to the ombudsman that a complaint or a series of complaints may give rise or are giving rise to issues of regulatory relevance to the FSA (whether or not the firm has itself drawn the issues to the attention of FSA).


(c)
If it appears that it would be desirable and appropriate for the FSA to consider using one or more of its regulatory tools including the exercise of its investigative and other enforcement powers, the making of rules or the giving of guidance to firms. 


(d)
In response to a request from the FSA where the FSA is or is contemplating using any of its regulatory tools in relation to a firm which is the subject matter of a complaint. 


(e)
Where it appears that a firm has failed to comply with an award made by an ombudsman.

(f) Where it appears that a firm has, without reasonable excuse, failed to comply with a requirement to provide information or to produce documents to an ombudsman.

(g)
If it appears that it may be necessary for the FSA to exercise its powers to address shortcomings in a firm’s complaint handling procedures.


18
Where the FSA considers that issues of regulatory relevance have arisen that may also be under consideration as disputes before the ombudsman, it will alert the Financial Ombudsman Service to the issues and discuss any proposed regulatory action. 


19
Before making any rules, or giving guidance to firms relating to rules, the FSA will comply with the applicable procedural requirements arising under the Act. The FSA will ensure that making any such rules or giving any such guidance is compatible with its general duties and will have regard to the principles of good regulation set out in the Act.


20
The FSA and the Financial Ombudsman Service will act with the intention of ensuring that any rules or guidance, with which firms are expected to comply in addressing possible instances of consumer loss and prejudice, are not inconsistent with the principles of fairness and reasonableness applied by the Ombudsman, and with the statutory objective of the Financial Ombudsman Service to resolve disputes quickly and with minimum formality.


21
The FSA and the Financial Ombudsman Service will decide on how best to communicate with consumers and with firms where the circumstances of a complaint, or complaints, give rise to regulatory action by the FSA, and where it is likely that steps will be taken to address the generality of the problems and concerns which may have arisen in a firm or a number of firms.


22
The purpose of any communication with consumers or complainants will be to ensure that they are at least aware of the time scale within which action may be taken and can remain confident that their concerns will be appropriately addressed and, if necessary, that they will have an opportunity to obtain any redress which they are due.


budget and financial instruments


23 The responsibilities for setting and approving the financial instruments and controls necessary to provide funding for the Financial Ombudsman Service are shared between the ombudsman service and the FSA. 

The Financial Ombudsman Service is responsible for preparing, consulting on, and submitting for FSA approval its annual budget. The income necessary to fund the compulsory jurisdiction of the Financial Ombudsman Service is derived partly from annual levies on authorised firms, to the extent that they undertake relevant business, and partly from case fees. 

FSA is legally responsible for the rules setting out the levy blocks and applicable tariffs, while the Financial Ombudsman Service is practically responsible for supplying the data about complaint distribution on which the tariff rules must be based. FSA is responsible for collecting and supplying data to the Financial Ombudsman Service about the scale of firms activities, allowing levy demands to be dispatched to firms by the Financial Ombudsman Service. The rules about case fees are the responsibility of the ombudsman service but require FSA approval.


budget setting and approval


24
Although the FSA Board is charged with the responsibility to give approval to the Financial Ombudsman Service’s budget, the ombudsman service expects to prepare the ground by: (a) giving the FSA Board an early sight of a draft budget; (b) consulting at an early stage with the Industry Funding Group of trade association representatives; and (c) carrying out and reporting back on a public consultation on its plan and budget. In view of the volatility of complaint numbers, the Financial Ombudsman Service’s budget will, in addition to setting the usual expenditure total, focus on control of one or more unit cost measures. The budget will also identify the proposed case fee (or fees).


25
The following process will be followed, with a view to submitting for approval by the FSA the Financial Ombudsman Service’s annual budget:


(a)
The Financial Ombudsman Service will prepare key assumptions and a draft budget for the following financial year for consultation with FSA staff in October;


(i)
following discussion, the Financial Ombudsman Service will submit a revised draft budget (with a commentary setting out the key assumptions underlying the budget) to the FSA 14 days before the FSA’s November Board meeting. FSA executives will give the Financial Ombudsman Service sight of the executive commentary on the ombudsman service’s budget and key assumptions, and the Financial Ombudsman Service will have an opportunity to comment on this in advance of circulation to the FSA Board. In the light of their review of the key assumptions and draft budget, the FSA Board will give feedback to the Financial Ombudsman Service on the parameters within which it would expect to be able to formally approve the ombudsman service’s budget following external consultation;


(ii)
in November the Financial Ombudsman Service will consult the Industry Funding Group on the draft budget;


(iii)
having taken FSA and Industry Funding Group feedback into account, the Financial Ombudsman Service will reformulate the proposed budget for public consultation for a 4-6 week period starting in early January;


(iv)
in March the Financial Ombudsman Service will report to the FSA on the outcome of its consultation, and will re-submit its proposed budget (revised as appropriate) to the FSA Board for formal approval; FSA executives will give the Financial Ombudsman Service sight of the executive commentary paper in advance of circulation to the FSA Board.


(b)
approval of the budget will normally state the expenditure total but focus on the unit cost measures. If the FSA is not minded to approve the Financial Ombudsman Service’s budget, it will state its reasons and give the ombudsman service opportunity to comment;


(c)
if the budget proposals are likely to lead to the need for any of the rules relating to the scheme to be amended, the Financial Ombudsman Service will ensure that sufficient time is allowed for this, including any further consultation required.


(d)
the Financial Ombudsman Service will inform and consult the FSA about any mid-year changes to its budget that would involve exceeding the approved expenditure total, but will only need to seek FSA approval for any changes to the approved unit cost measures.


(e)
the Financial Ombudsman Service will share financial and performance-monitoring information with the FSA and inform the FSA as soon as it appears likely that the approved unit cost targets will not be met;


(e) the FSA will respond to all budget-related approval requests expeditiously.


income raising – the compulsory jurisdiction

26
By mid-December of each year the Financial Ombudsman Service will provide to FSA sufficient data about the expected complaint distribution to enable the FSA to publish in January for consultation (at the same time as the Financial Ombudsman Service budget consultation) proposed tariffs for the relevant levy blocks.


27
No later than the end of March, the FSA will provide data to the Financial Ombudsman Service about the scale of firms’ relevant activities, to enable levy demands to be prepared. At the same time FSA will provide the Financial Ombudsman Service with a list of firms that have notified FSA under DISP 1.1.7. that they do not conduct business with eligible complainants and are thus exempt from receiving levy demands.

appointment of directors

28
All directors of the Financial Ombudsman Service are to be appointed, and are liable to removal from office, by the FSA (acting, in the case of the Chairman, with the approval of the Treasury). The terms of appointment of each Director must be such as to secure his independence from the FSA in the operation of the scheme.


29
In the appointing of Directors, the FSA will have regard to the need to achieve and maintain an appropriate balance in the composition of the Board and will take account of the views of the Chairman of the Financial Ombudsman Service.
meetings


30
The FSA and the Financial Ombudsman Service will meet regularly – at appropriate levels of seniority – to discuss matters of mutual interest and will communicate routinely between meetings on such matters of shared interest that may arise in the course of day-to-day business.


reports/accountability


31
The Financial Ombudsman Service’s Board will make a full report to the FSA at least once a year on the discharge of its functions. The Chief Ombudsman will also report annually to the FSA on the discharge of his functions. Each report will distinguish between functions in relation to the compulsory and voluntary jurisdictions and will comply with any requirements specified in rules made under FSMA (paragraph 7(3) of Schedule 17 to the Act). As required by FSMA, these reports will be published and made publicly available. 


32
The Financial Ombudsman Service will also provide the FSA with quarterly reports which will include a commentary on the scheme’s performance against its management plans and its budget, distinguishing between the compulsory and voluntary jurisdictions.


33
The FSA’s own annual report will contain a report on its duty to ensure that the Financial Ombudsman Service is at all times capable of exercising its functions in or under the legislation.



implementation and review


34
This revised memorandum of Understanding will be effective from 11 July 2002. The FSA and the Financial Ombudsman Service will continue to monitor the operation of this memorandum of Understanding and will review it from time to time as necessary.
1

