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Introduction and background

1 On 16 Jyl2008, Idid a eport concerning

the prudentdl reguktion of The Equible

Life Asulane Sociey before bath Houses

of Parliament My report, Equitible Lie: A
Deade of Regutory Failure, was published the
following dg.

Tha report contained the esults of adur-year
investiggtion into complaints tha the prudentd
regubtors and the Geernment Aduary®
Depatment hal failed for longer than a
decade pioperly to exercise their pavers when
regukting the Sociey during the period priord
1De@mber2001.

Following perhap the mast complex
investigetion ever undetaken by my office, |
made ten finding of mdadministetion and
determined tha this mdadministietion had led
to injustie to those who ha complained b me.
Tha injustice took the form of:

o financH loss, whee tha had occurred;

» lost oppottunities to male informed svings
and inestment decisions; and

» ajustifable £n% of outrage on the pat of
those who ha complained b me.

In line with my gnei practice whee injustie
to those who @mplain © me hasesulied from
madadministition on the pat of a body within
my jurigliction, | male ecommenddions which
aimed b provide an apppriate remedy D put
right tha injustice.

My report thus ontained two
recommenddions, name}:

« that, in recognition of the justifable £ns of
outrage felt by those who ha complained
to me, the Geernment shou apobgis to

6

8

9

those peopk for the ria reguktory failue
which hal occurred and which | lafound to
constitute mdadministietion; and

 that the Government shou estblish and
fund a ompenstion scheme, with a vie
to asessing individubcases and, wher
appopriate, poviding @mpenstion.

In making thes ecommenddions, |
recognised tha it would not be apppopriate
for compenstion to be paid megly for losses
asociated with the sbck marlet or whee

no injusti@ to an individubhad arigen from
madadministetion. | dso had regad to the fact
that there is #me evidene tha policyholders
with other companies suéred losses @& around
the same time.

Accordingly, | explained tha the aim of such

a ompenstion scheme shou be to restore
anyone who hd suffered a geater loss, elative
to that which they would have sufered hal they
invested in a ompamable heme with anther
company to the pasition they would have been
in had no mdadministetion occurred.

In my eport, | dso0 recognied tha my
recommenddions ried isues elated to the
public inerest and b the paentia impact that
acceptance of the ecommenddion to establish
a ompenstion scheme might hee on the
public pure.

Decisions asotwhether such aampenstion
scheme vould be in the public irdrest and as
to how public esources shoud be spent &
maters br Rarlament and Geernment and
not for me. | theefore invited them © consider
further the isues thawere raid by my eport
and ty my ecommendaions.
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10 However, | gave guidance within my report as
to the timescales within which | considered it
would be reasonable to expect any such scheme
both to be established and to conclude its work.
| also set out some principles — independence,
transparency, and simplicity — that | considered
should guide the operation of such a scheme.

n Following the publication of my report, the
Public Administration Select Committee of
the House of Commons conducted an inquiry
into the issues raised by my report and by its
recommendations. | gave both oral and written
evidence to assist the Committee in the
conduct of that inquiry.

12 On 11 December 2008, the Committee produced
a report, Justice delayed: The Ombudsman’s
report on Equitable Life, which endorsed the
two recommendations | had made in my report.

2 Injustice unremedied: the Government’s response on Equitable Life



The Gaernment®respon to my report

13

14

15

16

On 15 January 20@8e Gaoernment povided
their respong to my eport by way of an o&l
statement to both Houses of Rrlament
Laer tha day, the Teasury &0 published a
Command Rper (Cm 538),The Prudendl
Regudtion of the Equitible Lie Asuance
Sociey: the Gwernment®respong to the
Repot of the Parliamentary Ombudsmar®
Investigation, which ontained the deailed
respong of the Gavernment b the finding and
recommenddions mntained in myeaport.

Ministers bld the Houg tha the Government
accepted ome, but na all, of my finding
and apobgised to the polig/holders of the
Sociey for the mdadministition which the
Government &cepted hal occurred.

In adition, in their publishedespong
Ministers sid thd they hal given areful
considesrtion to my entra recommendaion

b tha the Government shoud estblish and
fund an independent, amspaent, and speedy
compenstion scheme which wuld restore
those relative losses sustined ly policyholders
b but thathey hal decided nd to accept that
recommendaion.

This ejedion was sid o be founded on thee
factors b the needattake into account:

» the degee of esponsibiliy of the Sociey
when designing aompenstion scheme;

 the public pure and the wider public
interest; and

o that O&tliament has acepted that it is nd
generlly appropriate to pay ®mpenstion
even whee there is eqguhtory failureO

17

18

19

The @mmand Bper eplained tha,
notwithstanding the abee, the Geernment
believed tha action on their pat was varanted
and tha, in the cicumsances of the as in
which it was sid thd some peopé hal sufiered
@ispoportionate impadQme ex gatia
payments shoud therefore be male.

In oder to achieve this, the Geernment &t out
wha they describedasan @lternative proposalO
Ministers ha decided b ask SidohnChalwick,
a former jud@ of the Wurt of Appea of
Enghnd and Véles, b advie the Garernment
on four issues. Thee isues wre:

» the extent of relative losses suféred by
Equitble Lik policyholders;

» wha proportion of those losses ould be
atributed to the mdadministition accepted
by the Garernment and whiato the ations
of the Sociey and of dher paties;

» which chsses of poligholder hal suffered
the geatest impat; and

« wha factors arising dm this work the
Government might wishd take into account
when eaching a finhview on deermining
whether the impat that had been suféred
was dispoportionate.

The @mmand Bper éso published the
Terms of Refrence within which Sir John Wil
undettake this work. Sir John &s equired:

e to accept as orrect and onsider my
findings ony in ® far as thee finding hal
been &cepted by the Gavernment and
to disegad findings which hd nat been
accepted,;
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20

21

4

o to accept as definitie my &count of the
events as thee were recited in the namtive
and chonology sctions of my eport;

» to male such t¢her findings of fact (if any)
as he mathink neessary in the light of the
evidene mntained in the ther publicly
available reports produced to dae, including
the Renose Repot and the Geernment©
respong to my eport;

 to review additiond evidence shoudl this be
nececessary o fulfil the terms of eference, but
having egard to the need, g far as pssibk,
for an peditious pocess; and

e to ek writen epresntations as
appropriate from interested paties if he
deems it neessary.

The @mmand Bper ontained no timeéble
for the completion of this work, dthough it
said tha Sir John wuld produce his finhadvice
as son as he is ablto do  and wil provide
interim leports to the Gorernment on an
onging basis.

Following the publietion of the Govrernment®
respong, the Public Adminisdtion Seect
Committee took further evidene from a ange
of interested paties and published atioer
report, Justice denied? The Government’s
response to the Ombudsman’s report on
Equitable Life. | appeared before the Committee
and dso provided futher written evidene

to asist it This gidene focused on my
asessment of the Geernment©espong to my
findings and ecommenddions.

Injustiee unemedied: the Geernment©espong on Equiable Lik



My asessment of the Gaernment®respons:
findings

22

23

24

25

| have explained in paragraph 14 above that the
Government accepted some but not all of my
findings of maladministration and of injustice
resulting from such maladministration.

Five of my findings of maladministration were
accepted in full, with four being accepted

in part. One was rejected. The Government
accepted that injustice had occurred - or,
depending on the circumstances of individuals,
was capable of having occurred — in relation
only to the minority of the findings of
maladministration which | had made.

It will be clear to any reader of the evidence
which | have given to the Select Committee that
| was deeply disappointed that the Government
chose to reject many of the findings that | had
made, when | was acting independently on
behalf of Parliament and after a detailed and
exhaustive investigation.

| was also entirely unpersuaded by the basis for
those rejections which was set out within the
Government’s published response to my report.
In particular, that response:

e was based on an extremely limited
and unevidenced view of the nature of
the regulatory regime relevant to the
events covered in my report and of the
responsibilities of the regulatory bodies
whose acts and omissions | had investigated;

 failed to address the whole basis on which
| had found maladministration to have
occurred when rejecting such determinations
of maladministration; and

» contained commentary, the status of which
is unclear, which appeared to limit and/or
re-interpret the findings | had made — thus

26

27

28

29

calling into question whether the acceptance
of such findings had full effect.

The lawfulness of the Government’s response
is of course a matter for the courts. During
April 2009, | was served as an interested

party with papers related to an application
for permission to seek judicial review of the
Government’s response to my report. That
application has been made by those acting

on behalf of the lead complainants during my
investigation and on behalf of others affected
by the events at Equitable Life.

| have told the court and the parties to the
complaints that it is not my present intention to
take an active part in the proceedings, although
| reserve the right to take part in the event that
| consider it appropriate to do so in the light of
submissions made on behalf of the Claimants
and/or the Defendant.

| have reviewed very carefully the Government’s
oral and published response to my report,

the evidence given by Ministers to the Select
Committee concerning that response, and the
papers giving further information about its basis
which are contained within the court papers. |
have also seen the exchanges in the House that
have occurred on this subject.

Nothing that | have seen when reviewing any of
these sources persuades me that my findings of
maladministration and injustice were mistaken
or that the Government have provided a
sufficient basis for rejecting many of those
findings. Nor am | persuaded that their response
has properly and fully addressed the basis

on which | made the findings that have been
rejected.

Injustice unremedied: the Government’s response on Equitable Life 5



30 Within the £heme g@verning the opestion

6

of my office as Brliament has esiblished it,
whether the espong of the Gavernment
my report is alequde or whether ingad it
constitutes an inappriste atempt to act as
judge and jury in itswn @u® is nav a mater
for Rarliament b consider and deli@.

Injustiee unemedied: the Geernment©espong on Equiable Lik



My assessment of the Government’s response: recommendations

31

But what of the Government’s response to my
recommendations, containing as it does an
@lternative proposalCnitiating what has been
called the ‘Chadwick process’? | have three
concerns about that proposal which | should
draw to Parliament’s attention.

Breaking the link between injustice
and remedy

32

33

34

35

My first concern is that the Government in
their response have broken the link between
injustice resulting from maladministration and
the provision of any remedy.

Leaving aside the extent to which the
Government in their response accept that
maladministration occurred and that injustice
resulted from such maladministration, the
Government have asserted that financial
regulation is a special case and that it is

never appropriate for financial compensation
to follow directly from regulatory failure
constituting maladministration, regardless of
the consequences for individual citizens of that
failure.

The Government’s alternative proposals
therefore proceed on an approach which does
not accept the moral or any other imperative
to provide an effective remedy for wrongs
committed in the course of financial regulation.

This approach will limit eligibility for any

future payment to those who have suffered
@ispoportionate impadCind will limit the
‘liability’ of the regulators (and thus the amount
of the ex gatia payment to be made) to the
proportion of responsibility for any losses
subject to an eligible claim that are deemed

to be due solely to the acts and omissions of
those regulators.

36

37

38

39

| do not accept the basis of this approach — and
| dealt extensively with it within Chapter 14 of
Part 1 of my report.

The regulators whose actions | investigated

did not have statutory immunity at the

relevant time. Parliament had not qualified my
jurisdiction to exclude the acts and omissions of
the relevant bodies. Indeed, Parliament clearly
intended when it established the regulatory
regime covered in my report that | should
investigate those actions and, where injustice
occurred, that | should seek a remedy in line
with my normal practice.

| therefore see no basis on which it can be said
that Parliament has approved the approach
adopted by the Government. Nor is it the case,
as the Minister claimed in the House on

26 March 2009, that the Government:

O... havsid al along that it is na normal
practice for the Govrernment o compensate
for reguhtory failure, and that is no

the respong just of this Geernment b

it has been theespong of sucessive
GovernmentsO

That there was never any prospect of a financial
remedy (which was that primarily sought by
those who complained to me) if | found that
injustice had resulted from maladministration
was not explained by the Government at any
time before or during my investigation, such as:

e in their representations made to me in
May 2004 when | was consulting on whether
to initiate the investigation which led to
my report;

e in March 2005 in response to the complaints
made about the actions of the regulators,

Injustice unremedied: the Government’s response on Equitable Life 7



when askd to comment on the #degations
contained in th@e complaints;

e in Jw 2005 when@mmenting on the
remedy sught by complainants;

« when poviding in Novrember 2005, a we
on whd policyholders and annuaints ould
exped from the system of reguktion relevant
to the events ecounted in my eport; or

e during any of theagubr meeting hetl
with my in\estigetion team between
Sepgember 20@ and January 200

40 As the Public Adminisiion Seéct Committee

reported, Othis @ument begn to emege, by
the Eonomic Secetary® ovn admision, ony
in 2007, when the Ombudsma@ in\estigation
was naring ompletionOlndeed, theargument
was ory first put to me afer the public bodies
had :2en my povisiona findings in daft.

Lack of clarity about the Chadwick
process

41 My foond oncern elates b the Chawick

42

8

process itelf. | hae dready explained thathe
Government©espong to my eport contained
no timetable for the conclusion of his wark.
This is parcularly unfortunate given the \ery
extensiwe time tha has dready been aiken by
the sries of inquiries, imstiggtions and oher
proceeding which hee marled the Equiable
affair.

This iseinforced by the fact that at least pat

of the work to be undetaken by Sir John b the
attribution of relative blame o the \arious
parties b ould have been undamaken many
years @o if the Gorernment ha st up the

Injustiee unemedied: the Geernment©espong on Equiable Lik

44

45

46

comprehensie inquiry thal explained in
the Foreword to my eport shoud have been
established.

Thee ae ather aspets of the Gorernment®
aternaive proposal which ae of ancern to
me. Th@e who hae been vaiting a ery long
time for the reslution of their chims or
compenstion hare na been povided with any
detail about the pocess which is ne to be
undettaken.

Although Sir John has beenedito asign
blame betveen a number of pées, it is no
clear how this is b be done and whasafeguads
there ae to be to protect the interests of thae,
such as the Socigtand its brmer diectors

and atuaries, who a presumaby to be the
possible subjet of adverse finding of fact.

It may be, d&hough it is &0 not clear, tha

there is nov to be an dversarid or hearings-
based appoach. If thd is ©, it is na clear hav
such a pcess wil ensue the équdity of arm€©
between the paticipants.

Those who @mplained b me and ®me ahers
among the elevant paties) ae in the main
unabek to fund professiond representation Band
| have en no onvincing basiwf them being
asled © to do. Thg came b the Ombudsman
established l Rarliament © adjudicate on their
complaints.Parliamentintendedthat this servige
would be free and wuld lead to the effective
resolution of such omplaints. Any ap@ach
which nav required a omplicated, Egal process
would undermine this irgntion.



The ue of the Renrose Repot

a7

48

49

50

51 Nor is it ckar on whabasis the Enrose Repot

This bring me b my find concern. In my
evidene to the Sebct Committee, | dew
the atention of the @mmittee to the highy

selective ue of the Rnrose Repot within the

Governmentespons.

In paticular, one of Lod Rentose® mnclusions

b tha the Societ was principHdy the author
of its own misbrtune  vas entral to the
Government©espong even though it vas

quoted onl in pat and without any egard to
the rest of the elevant £ntenae. None of his
other conclusions, e/eral of them critical of the

reguktors, vas cied. Thawas misgtading

In ather respeds, the eliane of the

Governmenton the Peniose Repot also appears

to be lective.

For exampk, the Geernment ejeded my

finding thd the failure to insist on the splitng

culpability of the various ators, as Sir John has
been as&d to do.

52 As Lod Renrose male ckar, his eport did
not seek © form the basisdr the dlocation
of blame. This &s, indeed, lught to my
attention by the then Finanel Secetary of the
Treasury who bld me in Mg 2004 in espong
to my onsultion on whether | shoual condua
an inestigion:

‘Lord Penrose’s report presents a narrative of
the events at Equitable Life over many years.
His purpose was to discover what had led to
the situation of the Society as at 31 August
2001 so as to learn lessons for the future. As
he makes clear in the postscript to his report
he was not seeking to provide answers to

the questions of “who is at fault for the
problems encountered by the Society, and
who deserves redress as a consequence?”

of the Sociey®@Qud roled (in which one pers  Summary

held both the paosts of Chief Eecutive and

Appointed Aduary) or aherwise to undetake

a cbser <rutiny of its affirs onstituted

mdadministition. And et the Renrose Repot,
in paegraph 227 of Chapr 19expressed \ery

simiar mncerns b mine, aying:

‘The joint holding of these offices ...

increased the responsibility of the regulators

to check independently and objectively

the validity of the assumptions underlying

the calculation of mathematical reserves,

implicit items and PRE. However, challenge

was ineffective.’

can be aid to enabé the making of dverse
findings of fact when asessing the elative

s3 In summarythe Gaernment©dterndive
proposal:

does nd maintain a diect link between the
injustiee susained and aemedy br the
wrongs which ausd tha injustice;

e is unckar in manyespeds as b how the
process wil proceed, whait will take into
account and hav it will do ©; and

depends on a highlelective ue of the
content of the Rnse Repot to justify the
Government©pasition.

54 Itis in this ontext that | must asess whether
the Government®©espong wnstitutes

Injustice unemedied: the Geernment©espong on Equiable Lie 9



compliane with the ecommendaions which
| made in my eport and which hee been
endorsed by a Rrlamentary @mmittee.
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Compliance with my rcommenddions?

55

56

58

| have no paver to compel a body within
jurigiction to provide an apppriate remedy
for any injustie | hae found esulied from
maadministition on its pat.

However, £eking the povision of such a
remedy and thedking of ation on the pat of
such a bodya prevent future pioblems of the
same né&ure has been an iagia pat of the role
of my office sine it was ceated. In gned, | do
this through the making olecommendaions
for redress and 6r remeddl action, acting in line
with the Principts br Remedy thiamy office
has published.

Whete, as hex, | hae male such
recommendaions, it is my pactice ater the
conclusion of the elevant inwestigation and

the production of my report to monitor the
provision ty such bodies of theemedies which
| have ecommended. Ensuringmpliance

with my ecommenddions enabés me

on Rarliament©behif to ensue tha the
Ombudsman cheme deliers efective
administietive justie.

It will be ckar from dl of the above tha the
naure of the Gaernmentespong to my
report calls intb question whether on this
occasion | an eport to Rarlament tha my
recommenddions hae been omplied with.

Compliance with my first ecommenddion

59

With resped to my first ecommenddion b tha
an apobgy shoutl be male to those who ha
sustined injustie due b mdadministetion D |
consider thathe Government hae complied
with this ecommendaion.

60 While | ecogni® tha the exact scope of the

62

madadministition which ocurred has been
disputed by the Gavernment, the apalgy male
by Treasury Ministrs in the Hous to those
affected by mdadministition is a paitive sep.

Indeed, | wilcome the fct that, for the

first time, the Geernment hae accepted
that maladministetion occurred in the
prudent@l reguktion of the Sociey during
the period vered in my eport B and tha
this mdadministetion led to injustie to the
Sociey® poligsholders.

| dso welcome the fct that the Government
have accepted tha at least ®me peopé hae
been alversely affected by such eguktory
failue and thaaction on the pat of
Government, including the ssible provision of
financel redress, is arranted.

The apabgy which has been gn eflected
that acceptance. | theefore find thd the
provision of an apalgy in such coumstanaes
constitutes sulstantial compliane with my first
recommendaion.

Compliancee with my foond
recommenddion

64

65

| cannd say the same in elation to my £cond
recommenddion. Whdever the outome of
the work tha Sir John Clolwick wil undetake,
it is clar tha the injustie | hae found to have
resulied from mdadministiation will not be
remedied.

Not all of my finding of mdadministetion have
been &cepted by the Garernment Many of
my finding of injustie, basd on an agesment
of wha the consequenes vere of the

Injustiee unemedied: the Geernment®©espong on Equiable Lie 11
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67

68

69

12

maladministration | had found to have occurred,
have similarly been rejected.

This greatly limits the scope of the injustice
which it is accepted by Government has
occurred. Furthermore, as explained above the
link between my findings and the remedy to be
provided has been broken by the nature of the
Government’s alternative proposals on redress.

Most importantly, it is clear from Sir John’s terms
of reference that only some people — those
deemed to have suffered ‘disproportionate
impact’ — will be eligible for any future ex gratia
payments. Other eligibility questions — such

as whether the cases of those who are not UK
citizens will be considered — remain unresolved.

Furthermore, even those who are determined to
be eligible for such a payment appear unlikely to
receive the full amount of their claim, given the
work to be done to apportion blame among a
range of parties and to assign only a proportion
of the ‘liability’ to the maladministration
accepted by the Government.

In such circumstances, | am unable to conclude
that the Government’s proposals comply with
the recommendation for the establishment of
a compensation scheme which | made in my
report.

Injustice unremedied: the Government’s response on Equitable Life



Conclusion

70

71

When | onclude any inestigation, my ple 7 As | inbrmed dl Members of Brliament on

is limited. As &plained abeoe, | wil monitor 20 Mach 2009 | wuld do, | hae therefore laid
compliane with any ecommendaions for this report before bath Houses of Rrlament
appopriate redress tha | male in elation to a pursuant b sction 108) of the 198 Ad.
complaint which | hee uphed. | wil dso, as |

have done in this a, do whal can o asist 7 | hope tha Parlament wil find this eport useful
Parliament in its onsidestion of the isues when onsidering the sues aied by my eport
raised by my eports. and ly the Gavernmentespone to it.

Secion 108) of the Rrlamentary @mmissioner
Act 196, from which | derig my pavers, N @/c<o/q

provides thaif, ater conduding an

investiggtion, it appers tha injustice resulting Ann Abaham
from mdadministetion has no been or wil not Parliamentary and Health Service Ombudsman
be emedied | mg lay a sped report before 5 Mg 2009

Parliament if | think fit, dawing its &tention

to this situéion. Bebre naw, this has owml
occurred on bur occasions sire my offiee was
established in 196

In this @, | am atisfied tha the injustie

| found in my eport to have resulied from
madadministition on the pat of the public
bodies esponsiké for the prudental reguktion
of the Sociey has noso far been emedied.

| am #s0 satisfied, for the reans | hae gien
above, thd it will not be © remedied wheever
the outcome of the work yet to be done ly
Sir John Cluavick

| consider thait is appopriate to draw this ©
Parliament©dtention, gien the sale of the
injustiee | hae found and the ntre of the
Government©espong B which mans thathis
injustiee wil not appropriately be emedied.

Injustice unemedied: the Geernment®espong on Equiabke Lie 13
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