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Media Briefing

21 January 2004

Regarding forthcoming publication

of Lord Penrose Report

Equitable Life Assurance Society (“ The Society”)

Summary of key dates and events

	Date
	Key event

	1957
	GAR contracts introduced.

	1975
	Introduction of Terminal Bonuses and significant improvement of GAR basis. 

	1988
	GAR policies ceased to be offered and replaced by Non GAR policies (including personal pensions).

	1994
	Differential Terminal Bonus Policy (DTBP) adopted by the former Board.

	
	First use of “Future profits” implicit item in DTI returns.

	August 1997
	Subordinated bond issued by Equitable Life Finance and guaranteed by the Society.

	September 1999
	The Society wins its case on DTBP in High Court

	January 2000
	Court of Appeal rules against DTBP.

	July 2000
	House of Lords judgement against DTBP and against “ring fencing”.  Society announces it will put itself up for sale.

	December 2000
	Final potential buyer pulls out, Society closes to New Business and Board resignations commence.  Alan Nash resigns as CEO and is replaced by Chris Headdon.

	March 2001
	The Society’s operating assets sold to Halifax Group

	
	Vanni Treves appointed as Chairman

	
	Charles Thomson appointed as CEO


Key facts

· There are still approximately 750,000 people with an interest in the Society’s with-profits fund (including those who are members of group schemes)

· At the time of the interims the with-profits fund was £11.6bn. 

Legal position with regard to regulators

Terms of reference of the Penrose Inquiry
The terms of reference of the Penrose Inquiry are:

"To enquire into the circumstances leading to the current situation of the Equitable Life Assurance Society, taking account of relevant life market background; to identify any lessons to be learnt for the conduct, administration and regulation of life assurance business; and to give a report thereon to Treasury Ministers."

Ruth Kelly's letter to Lord Penrose of 31 August 2001, setting out the full terms of reference, is attached to this note.

Note that Lord Penrose is not able to award compensation and he has stated that he will not make conclusions as to the fault of any party.  However, he will state the facts as he sees them and make comments on them.
Legal considerations involve a range of judgements and views.  The notes below can only be much simplified highlights of a complex and arguable position.

Regulation

What is regulated? 

Regulation covers two aspects of the business:

“Prudential regulation” is about ensuring companies remain solvent;

“Conduct of business” is about preventing misselling and misleading information.

Who regulates?

· From 1 December 2001, both these aspects have been the responsibility of the FSA under the Financial Services and Markets Act 2000 (FSMA).

· Penrose is looking at a period before then where things are more complicated.

Prudential regulation

· Under the Insurance Companies Act 1982 the DTI was responsible for prudential regulation until 4 January 1998.

· From 5 January 1998 the Treasury was responsible until FSA took over.

· FSA acted for the Treasury from 1 January 1999, but the Treasury retained responsibility.

· The Treasury assumed the liabilities of the DTI under the Insurance Companies Act 1982, so the Treasury is the body responsible for “prudential regulation” under the Insurance Companies Act 1982.

Conduct of business

· Under the Financial Services Act 1986, LAUTRO (with effect from April 1988) was the first organisation to have responsibility for Equitable’s conduct of business.  

· In July 1984, responsibility passed to the PIA, which had responsibility until FSA took over.  

· FSA acted for the PIA from 1 June 1998, but the PIA retained its responsibility.

· The FSA assumed the liabilities of the PIA so the FSA is the body responsible for “conduct of business” for the relevant period.

Note: The Government Actuary’s Department (GAD) is not a regulator.  It acted as a consultant to the DTI and subsequently the Treasury and now the FSA.  It has no direct relationship with Equitable Life.

Possible complaints

There are five possible routes, which could be available to us, for legal action:

1. “Misfeasance in public office”

· Essentially, this is about ‘knowingly acting unlawfully’.  It would be necessary to prove (not simply allege) that the regulator knowingly acted unlawfully.

2. “Negligence” 

· The FSA has statutory immunity from a claim of negligence under conduct of business legislation. 

· The Treasury does not have statutory immunity but precedents (past cases) suggest that it is difficult for a regulated company to hold the regulator to account for its own bad decisions.  

· (That is quite different from the position of an auditor where the “duty of care” to the company is much clearer.)

3. “Breach of statutory duty”  

· The FSA has statutory immunity from a claim for breach of statutory duty.  

· For a claim to succeed against the Treasury, it would be necessary to show that a) the Treasury owed a duty under the Insurance Companies Act; b) the Treasury breached that duty; and c) the Act was intended to provide a right of action for breach of duty to a discreet and not indeterminate class.

4. “European Law” 

· To claim under European Law it would not be enough to show that regulatory supervision was done badly.  It would be necessary to show that the regulator failed to supervise.  

5. “Human Rights Act” 

· The Human Rights Act can sometimes serve as a longstop to pursue a right where other routes to justice are not available.  However, precedent suggests this would not enable the Society to gain a right, which the FSA’s statutory immunity has prevented arising.

