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Comment on ELAS's letter of 15th November 2004 to the FOS

1.  Importance of FOS to the complainant policyholders.



Contrary to what the Equitable Life Assurance Society (ELAS) say in their letter their argument is NOT about the jurisdiction of the Financial Ombudsman Service (FOS) but rather a suggestion that the FOS should exercise its powers to dismiss these complaints 'without considering their merits' because of 'compelling reasons'.  See below at section 2 'Jurisdiction of the FOS'.  The 'compelling reasons' are the complexity of the issues surrounding smoothing, over-bonusing and over-payments. 


All along, complainants have been directed to the FOS for the resolution of their complaints.  Every time a complaint was made to ELAS which they dismissed they pointed them to the FOS as being the appropriate forum for resolution. In her statement to Parliament on 8th March 2004 on the Penrose Inquiry (PR) Miss Ruth Kelly, then Financial Secretary to the Treasury, stated:

68. Further, this Government has also provided for a single Financial Services Ombudsman to consider individual complaints. I understand that he is currently considering the cases of a number of different categories of former policyholder who have made claims for redress, for which the Society has already made provisions.

69. I want to make it clear to the House that we stand ready, if requested, to assist the Financial Ombudsman in expediting the resolution of these complaints.

    82. We stand ready, if requested, to assist the Financial Services Ombudsman in the resolution of any consequential issues before him and his staff. 


Thus every encouragement has been given by both the Government and ELAS to use the services of the FOS. 


The FOS will know that many of these complaints have been with them for two to three years or more.  Five lead cases were partially adjudicated on in May 2003.  In the course of correspondence between Complainants and the FOS the subjects of smoothing and over-bonusing have come up, as early as 2003 if not earlier. It was first revealed by the Burgess Hodgson report for EMAG in March 2003, a year before being confirmed in the Penrose report. The court case by ELAS against Ernst & Young provided further evidence on this subject in the summer of 2003. The Burgess Hodgson Report  THE ALTERNATIVE PENROSE REPORT, published in December 2003, provided more evidence of this over-bonusing.  The FOS and complainants corresponded about these.  In March 2004 the Penrose Report massively detailled the evidence pointing to lack of smoothing, over-bonusing and overpayments which, taken together, indicate fraudulent misrepresentation of the Society's financial strength.  After the publication of the Penrose Report a generously long period for ELAS to respond to the Report was allowed, which it has now done, in the form of the October 'factsheet' and the letter of 15th November 2004. 


In summary, therefore, the FOS has been considering and investigating a great many complaints for a great many months and a great deal of evidence supporting their complaints has come into the public domain.  Suddenly, the complainants are faced with the suggestion in December 2004 that the Ombudsman might like to exercise his power to dismiss the complaints for 'compelling reasons' - notably the availability of evidence which supports the claims.


If the FOS were to accept ELAS's arguments then the claimants would be left without any remedy, as recourse to the Courts would be unthinkable for several reasons:


A.  In many cases the Limitation Act would prevent them from suing at all.


B.  The economic disparity between ELAS and claimants is far too great for any possibility of a fair resolution.  No litigation is ever certain.  Even if chances are 95% in favour of winning, say, a few tens of thousands of pounds, the 5% chance that one could lose and have several hundred thousands of pounds awarded against one is just not a risk that any sensible person would take.  The difficulty of obtaining insurance has been clearly demonstrated in the ELTA case, where no adequate insurance was obtainable after ELAS had contacted and warned the insurance industry.


C.  Many complaints have already been with the FOS for three years or more.  To have to begin again in the Courts after a three year delay is already going to be damaging to the complainants cases as memories fade.  This is particularly so in the case of elderly complainants.


For the FOS to decline to investigate these complaints would be a quite exceptional step which should be taken only for very sound reasons.  The FOS is fulfilling a function which is not carried out by the Financial Services Authority (FSA), the Parliamentary Commissioner for Administration (PCA) or by Penrose, and it is unreasonable to expect complainants to take their dispute to the courts.  ELAS and the Government have induced complainants to take their complaints to the FOS - a course of action which has probably led in many cases to their complaints being time-barred by the Limitation Acts as far as the courts are concerned. It would be quite improper and unconscionable for them to try and block remedies through the FOS when they have induced the complainants to follow that course, acting to their detriment. The self-evident unfairness that this situation would give rise to would almost certainly lead some of the complainants to seek the assistance of the Courts.

2. Jurisdiction of the FOS.


As mentioned above this is NOT a question of jurisdiction as ELAS states.  There is nothing in their letter to suggest that the Complainants' cases fall outside the jurisdiction of the FOS.  What is being suggested is that the FOS should dismiss the complainants' cases under DISP 3.3.1:

3.3.1 The Ombudsman may dismiss a complaint without considering its

merits if he:

 and in particular under 3.3.1(17):

(17) is satisfied that there are other compelling reasons why it is

inappropriate for the complaint to be dealt with under the

Financial Ombudsman Service.


Now the Ombudsman in order to dismiss a complaint under DISP 3.3.1 has to follow DISP 3.2.1 & 3.2.8:

3.2.1 On receipt of a complaint (and subsequently if necessary) the

Ombudsman must have regard to the following matters:

(1) whether or not the complaint meets the criteria in DISP 2.2

(Which complaints can be dealt with under the Financial

Ombudsman Service?);

(2) whether or not the complaint is within the time limits in DISP 2.3

(Time limits for referral of complaints to the Financial

Ombudsman Service);

(3) whether or not the complainant is an eligible complainant; and

(4) whether or not the complaint is one which should be dismissed

without consideration of its merits under DISP 3.3 (Dismissal of

complaints without consideration of the merits).


This would seem to suggest that the question of dismissal of the complaint under DISP 3.3 should have been considered on receipt of the complaint and it is not at all clear why only now such consideration should have become necessary, other than that a great deal of evidence supporting the complaints has been detailed by the Penrose Report.

3.2.8 Where the Ombudsman considers that the complaint may be one

which should be dismissed without consideration of its merits, under

DISP 3.3 (Dismissal of complaints without consideration of the

merits), he must give the complainant an opportunity to make

representations before he makes his decision. If he then decides that

the complaint should be dismissed, he must give reasons to the

complainant for that decision and inform the firm of that decision.


However the FOS in the letter to Claimants says 'The chief ombudsman has decided to treat this is as a preliminary issue before any investigation into the merits of the complaint'.  This does not suggest that he is considering the dismissal of the claim in accordance with 3.2.8.  It would be helpful if the FOS could make their position clear on this.  Further some complainants have only recently been asked to comment and if this is really a proposal to dismiss the complaints then to receive a letter on say 17th December asking for a response by 31st December is wholly unreasonable, with Christmas intervening, if the Ombudsman is considering such a drastic course.  No Court would tolerate that.

4. Evidence - General.


ELAS put forward, as one of the 'compelling reasons', difficulties over Evidence:

4.1. At 1.5 of their letter ELAS is claiming that the Parliamentary Ombudsman and the FOS would be investigating 'substantially the same issues'.  This is not correct. The final issues are quite different - it is some of the evidence that is substantially the same.   In the case of FOS the issue is that the Society has deliberately wronged the complainant by its actions and that the complainant is entitled to compensation.  In the case of the Parliamentary Ombudsman (PCA) the issue is whether, given the actions of the Society, the Regulators should have done anything about them.

4.2.  At 2.2(d) of their letter ELAS state “Lord Penrose's Report is not evidence”.   The first point to make is that the FOS is not bound by the same rules of evidence as a Court of Law vide DISP:

3.5.2 The Ombudsman may:

(1) exclude evidence that would otherwise be admissible in a court of

law or include evidence that would not be admissible in such a

court;

(2) where he considers it necessary or appropriate, accept information

in confidence, so that only an edited version or (where this is not

practicable) a summary or description is disclosed to the other

party;

(3) reach a decision on the basis of what has been supplied and take

account of the failure by a complainant or a firm to provide

information that an Ombudsman has requested; and

(4) dismiss a complaint if a complainant fails to supply required

information.

 However, the Society's argument would not be sound even in a Court of Law.  The evidence, as set out in the report, is evidence of what Lord Penrose found and what he found is still available and has been made available to the Parliamentary Ombudsman. What Lord Penrose says is that his report is his 'best assessment of the evidence I have recovered' (Chap 20, para 79, page 745).    That para 79 is worth reading as it comments on the maxwellisation process and the representations disagreeing with him 'carefully crafted by legal advisers'.  He continues: 'Any court or other adjudicator resolving issues of duty, or professional conduct, will require to make an independent assessment of the facts, in default of agreement, and that may agree or disagree with the view I have expressed'.   [My  italics]. But here we will not be concerned to any great degree with 'resolving issues of duty, or professional conduct' but rather with mis-selling, misrepresentation and fraudulent conduct.  The duty not to mis-sell, not to make misrepresentations and not to be fraudulent are hardly questionable in the way the duties of Auditors or Regulators might be.

ELAS will have to consider carefully its position in respect of Lord Penrose's words 'in default of agreement' as any adjudicator or Court would surely find it regrettable if it refused to agree evidence reported in the Penrose Report (PR), which subsequently proved to be correct, thereby wasting time.  To take one example:  Lord Penrose in his table G.5 on page 27 of the Financial Tables at the end of his Report gives figures as at 31st December 1996 and 1997 including 'Aggregate Policy Values' which the previous table G.4 on page 26 describes as taken from the 'Office Valuation'.  Is ELAS going to say 'prove it' when there is a report prepared in July 1998 prepared by ACTV/MWS - presumably two of ELAS's employees in the Actuary's department - which has identical figures for those dates? That report was faxed by Chris Headdon to Ernst & Young with similar material at a date unknown.  This fax has been revealed in a bundle being used in the ELAS v E+Y case at page 1987ff.  

It would be helpful if ELAS could be asked whether they can agree, partially or in full, the Financial Tables in the PR as it is upon these that the decisions as to smoothing and over-bonusing rest.

The PCA has said that she will use Penrose’s findings where they are accepted but otherwise she will have to conduct her own investigation.  This seems to be a perfectly proper approach which the FOS could adopt by example.

One also has to remember that what Lord Penrose has to say about the law is authoritative.  His views on many of the legal issues such as the meaning of Policyholders' Reasonable Expectations (PRE) must carry a great deal of weight with an adjudicator.

4.3. At point 5 The Parliamentary Ombudsman's Report, in their letter, ELAS say there will be overlaps in the evidence being considered by the FOS and the Parliamentary Ombudsman.   The fact that there will be overlaps and that the factual evidence may be common to both enquiries indicates that co-operation would be useful but in no way suggests that the FOS does NOT have jurisdiction. It cannot be called a 'compelling reason'.

4.4. At 2.2(e) ELAS, in their letter, refer to the Three Rivers Case.  It would appear to be an indirect reference to Three Rivers District Council v. Governor and Company of The Bank of England [2001] UKHL 16; [2001] 2 All ER 513 (22nd March, 2001). Paras 5 & 6 of Lord Steyn's speech and paras 29 to 33 of Lord Hope of Craighead's speech which constitute a useful summary of the situation in respect of the Bingham Report and the BCCI, but is not at all clear how they relate to the present situation.  Like the PR the Bingham Report was a private inquiry with nobody formally represented by counsel or otherwise, but the Society and the claimants were at liberty to make what representations they wished to Lord Penrose.  Lord Steyn said he thought 'significant materials' in the Bingham Report could be proved in default of agreement.  Lord Hope states that 'The assumption can properly be made at this stage that the narrative which the report contains will in due course be capable of being established by evidence'.  The same applies to the PR but strict rules of evidence do not.  Finally, the Three Rivers case was about the discovery of legally privileged material, but that is not in issue here.

4.5. ELAS's 2.2(i): The FOS has already sought an expert opinion in the form of Jonathan Hirst Q.C’s opinion on the quantum of damages.  There would seem to be nothing to stop the FOS seeking other expert opinions. The supposed disagreement on actuarial matters may be confined to the Society if the FSA and the GAD have revised their view on 'over-bonusing'.


It should be noted that in all these points about the complexity of the evidence that the Treasury has promised to make available any resources needed to the FOS, vide Miss Kelly's paras 69 & 82 quoted above.

5. Evidence - witnesses


ELAS complain that certain witnesses will not be compellable.  They mention the FSA, the GAD and the Treasury.  The Treasury has said it will co-operate fully with the PCA and, if that is the case, then it is difficult to see why they should not co-operate with the FOS.   As both GAD and FSA come under the Treasury there should be no problem.   It is difficult to see what problems could arise where the FOS has lighter rules as to evidence.   On the question of over-bonusing it is notable that the Treasury, in the letter from Ruth Kelly, merely says (page 34 of the PCA's Report of 19th July 2004) that ELAS are disputing over-bonusing.  The Treasury does NOT dispute it in its letter.


ELAS (para 2.2f) says that 'The Penrose Report records that the FSA in its representations to the Inquiry “maintained that there was no over allocation of bonus, or 'over-bonusing'”'.  This needs to be put in context as what Chap 6, para 9 on page 203 actually says is:

At the date the inquiry was instructed there was a common belief that the decision of the House of Lords had 'caused' the collapse of the Society.  From representations received first from policyholders, and later from HMT and FSA in the course of the maxwellisation procedure, it seems that that belief persists in certain quarters.  HMT and FSA in particular continue to maintain that  that there was no over-allocation of bonus, or 'over-bonusing'  in their terms.


Leaving aside what is meant by 'in their terms' it is surely significant that neither HMT nor the FSA have repeated their earlier view when writing to the PCA as shown in her report of 19th July 2004.  The FOS could, of course, ask them whether they do still hold that view.


ELAS say that 'Lord Penrose interviewed a number of FSA/GAD/Treasury Officials, a number of whom the Society would clearly seek to call as witnesses in any claim to support its position'.   It is difficult to see what evidence they could give on 'over-bonusing' other than what their views or actions were as regulators, which is not germane to the complaints being made to FOS. 


That neither the Auditors nor former Directors might agree to give evidence is not surprising, but it is difficult to see what relevance their evidence would have and we are not told.


None of this seems to constitute 'compelling reasons', but rather speculation as to what might happen during the investigation..

6.  Evidence - Over-bonusing


This issue is dealt with comprehensively in EMAG's fact sheet prepared by Burgess Hodgson (BH3).  As stated above, one of the key questions is whether ELAS accepts the Financial Tables in the PR.  If they do, then the argument about complexity falls away.  It is notable that ELAS do not deny over-bonusing but focus upon whether it arose from 'culpable conduct'.


At 1.4 in their letter ELAS say correctly that FOS must not rule on matters of commercial judgment.  However if the exercise of that judgment is unlawful then the FOS can intervene.  This is precisely parallel to what the House of Lords did in the Hyman case - they said that the exercise of the discretion vested in the Directors by Article 65 was unlawfully exercised.


At 5.3 ELAS says: 'To take it at its simplest, if there was no “over-bonusing” at all ... there will be no question of either the regulators or the Society being liable'.  This seems to ignore the fact that the complaints before the FOS are much wider than just over-bonusing complaints.  They include complaints as to lack of smoothing, misrepresentation of several matters and fraud.  ELAS's position on this seems, at least, extremely ambiguous.  Their submission to the PCA published in her 3rd report of 19th July 2004 at page 31 reads:

6. What are the views and conclusions expressed by Lord Penrose with which ELAS has difficulty and does not accept?

There are many matters of detail in the report with which the Society has difficulty and does not accept.  None of those details are relevant to the matters that the Ombudsman would have to consider in the course of any investigation, and therefore it is unnecessary for present purposes to go into any of them.  It may be helpful to note that the Society does not accept much of the detail and the conclusions set out in chapter 6 of the report.  

So are they accepting Chapters 2 & 3 of Penrose which detail the over-bonusing and the lack of smoothing as well as the Financial Tables but then denying Chapter 6 which is a deeper analysis of the plan that Lord Penrose considers to have been revealed?  It would suggest again that ELAS is being careful not to deny over-bonusing but to deny 'culpable conduct', as mentioned above.

ELAS go on to say:

On the other hand, the Society does accept Lord Penrose's views and conclusions relating to the regulation of the Society during the second half of the 1980s and the 1990s.

ELAS seem to sing a different tune, depending upon which audience they are addressing.  A serious case of wanting to have one's cake and eat it?  Certainly, a situation which calls for investigation.


7. Evidence - Smoothing

At 2.2 ELAS state 'It will then be necessary to give consideration to what individual policyholders were told about smoothing'.  There is ample oral and written evidence on this such that proving it should not be a problem.  If the information was substantially 'inaccurate' then it is inevitably actionable as a misrepresentation as it is a matter of fundamental importance to the contract.

8. Legal Analysis - 3.4 in ELAS's Letter


These seem to be matters upon which FOS could adjudicate.  None of them constitute 'compelling reasons'.   


ELAS, in the fourth paragraph of 3.4, quotes Sir Richard Scott, the judge at first instance in the Hyman litigation, as saying: 'a reasonable expectation does not become a contractual right'.  They omit to mention that he was overruled in both the Court of Appeal and the House of Lords.  Sir Richard's view on this is discussed at length in the judgment of Morritt LJ in the Court of Appeal.  It would seem that both Sir Richard and Lord Justice Morritt accept that Policyholders' Reasonable Expectations (PRE) must be taken account of in assessing a final non-contractual bonus.   They would, therefore, presumably accept that a policyholder has a contractual right to have PRE taken into account.  Lord Justice Morritt quotes Sir Richard as saying 'I am not satisfied that the Society failed, when exercising its discretion regarding final bonus over the period since 1994, to take into account PRE' (Equitable Life v. Hyman[2000] 2 All ER page 357 para a.   What this is saying is that there was no PRE that there would NOT be differential bonuses.  Lord Justice Woolf took the view that, because (inter alia) a terminal bonus had been declared (page 345, para j) and there was no information, when the policies were taken out, that there would be a differential bonus policy (page 346 para f), then the policyholder HAD a PRE that he would get the final bonus whatever decision he made as to what kind of annuity he was going to take. This PRE had to be taken into account as a contractual right and it was an improper use of the Directors' discretion under article 65 to deny this PRE to the policyholder.  Lord Justice Waller agreed with Lord Justice Woolf and thus the Court of Appeal overruled Sir Richard Scott.  The matter was then dealt with again in the House of Lords.  Lord Steyn implied a term into Article 65 precluding the Directors from exercising their discretion: 'The implication is essential to give effect to the reasonable expectations of the parties'.  The House of Lords confirmed the Court of Appeal judgment.


Whilst discussing PRE it is relevant to look at para 5.2 of the Society's 'fact sheet' of October 2004 entitled 'The Penrose Report - Policy Value Reductions and Alleged “Over-bonusing”'.  ELAS state they have 'received clear legal advice' that a policyholder could not 'reasonably have had any anticipation that he would receive benefits at the precise level of the return earned on his premiums or that total policy values would correspond precisely to total asset values.  Indeed, either would be contrary to the very nature of “with profits” business (of which smoothing is an “integral part”)'.  This is an important statement as it is an admission that a policy of full distribution coupled with smoothing was a complete contradiction and simply not possible.  Yet they claimed both.  They achieved full distribution up till 2000 by over-distribution and the alleged smoothing policy was a complete sham.  The use of the words 'precise' and 'precisely' are particularly interesting if read in conjunction with para 220 of Chapter 19 at page 722 of Penrose.  

220.  In their separate representations, GAD and the Treasury have told the inquiry that the relevance of terminal  bonus was always recognised  by  GAD and the regulators,  but that PRE in respect of terminal bonus was not created  by the Society's bonus practice. They point to the notes that stated that terminal bonus was not guaranteed. However, GAD and the Treasury also recognise that PRE was not restricted to guaranteed benefits.  It is not necessary to conclude that policyholders would have reasonable expectations of receiving a precise amount of bonus to take the view that reasonable expectations would still have been created. The point is highlighted in GAD's own representations: 

'It was generally accepted in the life insurance market that past levels of terminal bonus did not create reasonable expectations for the future, as they would be entirely dependent on market conditions, subject to a degree of smoothing, which varied considerably from company to company.'

The reasonable expectation would not be that the precise policy value quoted would be payable, regardless  of market  conditions  or smoothing, but that any reduction would  reflect  adverse  market  conditions.  A  position where  the  Society  could  not afford to honour the policy values without rising market values or inter-generational transfers would not have been understood by the Society's policyholders on the information provided to them, and would not have informed their reasonable expectations. 


Nobody was expecting either 'precise' or 'precisely'.  What they were expecting, and what Lord Penrose says they were entitled to expect, was that any reduction of bonus rates or removal of earlier bonuses would be due to adverse market conditions and not to any other cause.  The causes in the case of ELAS were not adverse market forces alone but a combination of their failure to provide for the GAR liabilities, their policy of over-bonusing and overpayments and their improper use of doubtful devices to ensure solvency.

9. The FOS and the FSA.


ELAS make some rather surprising references to the Memorandum of Understanding at 4.  ELAS puts a great deal of weight on their interpretation of this Memorandum and the effect it should have on the conduct of the FOS effectively giving rise to the idea that the FSA can actively interfere in the FOS's right to make impartial judgments and generally follow the rules of natural justice.  My reading of the Memorandum of Understanding is that it merely sets out the respective roles of the two bodies, which are distinct.  Proper operation of the Memorandum therefore entails each acting within its proper sphere, not refraining from acting where it is in the public interest that it should do so. There is nothing in the Memorandum which would preclude the FOS from investigating, and it would be erring in law to reach any different view.


At 1.3 of ELAS's letter it is suggested that FOS should not decide upon matters which are best left to regulatory guidance.  But the FOS is not being asked to give regulatory guidance.  It is being asked to rule on individual complaints, after considering the circumstances of the cases before it, which it will do in the light of prevailing standards.  To think otherwise is to misunderstand the separate functions of the FSA and the FOS.  Once a ruling has been made it always open to the FSA to give regulatory guidance for the future as a result of considering the ruling.

10. Timing and Delay.


ELAS at 5.5:  One can agree that the FOS and the Parliamentary Ombudsman may be covering the same ground in examining over-bonusing.  In the view of the flexibility of the powers of both the FOS and the Parliamentary Ombudsman there should be no difficulty in co-operating.   At 5.6 it is suggested that the FOS would need to await the outcome of the PCA's examination.  One could equally say the PCA should await the outcome of the FOS's investigation!  The first issue is the conduct of ELAS in its affairs.  It would be possible for the FOS to come to the conclusion that this conduct was such as to justify the claimants being compensated.  However the PCA has to take the matter a stage further to see whether the Regulators could and should have done anything further. 


Paras 5.7, 5.8 and 5.9 may be true but they are in no way reasons for the FOS not handling this matter and one wonders what relevance they have to ELAS's argument.


At 6.1.  ELAS suggests that further delay 'would not prejudice many of the complaints currently pending'.  Why many?  What about those not included in the 'many'?  There is a saying that 'Justice delayed is justice denied'.  It is now more than four long years since ELAS collapsed and the claimants are mostly pensioners - some of whom will have already died, some of whom will die in the next few years and all of whom will be suffering in varying degrees the physical and mental deterioration that comes with old age.  Many will already be extremely distressed by the reductions in their income. The prevarications of the authorities in dealing with the Equitable scandal are just adding to that distress.  The knowledge that this distress is intentional so that claims are timed out under the limitation legislation makes it particularly painful. 

11. Conclusions.

11.1. ELAS are effectively trying to ensure that the claimants are deprived of any remedy.

11.2.  ELAS are not proposing a dispute over jurisdiction but that the Ombudsman should dismiss the case for 'compelling reasons'.  It would be useful to have the Ombudsman's clarification on this. If the Ombudsman is proposing to use the procedure provided for in DISP 3.2.1 then it is too late to do so as it should have been done when the complaints were received.  Nothing has happened to make it 'necessary' to do so at this stage - certainly not the publication of the Penrose Report which indicates evidence which may not be to the liking of ELAS and others.

11.3.  None of the grounds put forward are such as to constitute 'compelling reasons'.  It is difficult to imagine what could constitute 'compelling reasons' for not investigating a complaint other than perhaps something like jeopardising national security.  The situation may appear 'compelling' to ELAS as the new evidence in Penrose may lead to a finding of fraudulent misrepresentation but that is not a reason for the FOS not to adjudicate - indeed rather the contrary.  The very existence of the dispute shows that this is a matter requiring investigation.  It should also be borne in mind that complaints to the FOS, by their nature, will sometimes deal with complex financial transactions.  The thrust of the ELAS submission is that the more complex and potentially serious the matter in issue, the less ready the FOS should be to investigate it.

Finally there are very grave issues at stake.  It may be that the FOS should seek guidance from the Courts by way of declaratory proceedings or judicial review with ELAS paying the costs of all parties including the costs of objecting policyholders and their representative organisations.  This would ensure that, for once, the interests of all could be properly represented on a fair and level playing field.  However we hope that this will not prove necessary.

Nicolas J. Bellord

28th December 2004

N.B.  I have prepared this submission to the FOS with the encouragement and advice of EMAG as part of my own submission to FOS and I have benefitted from comments made by Messrs Bindman and Partners, solicitors.  However, in no way does this document constitute legal advice, nor should it be used as such or relied upon by any party, who should seek their own independent legal advice as necessary in this matter.
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