Commentary on Judicial Review judgment
from Colin Slater of Burgess Hodgson

The Court decided in EMAG’s favour in respect of the earliest and most
valuable finding of injustice, that relating to the valuation of the mainstream
pension business in respect of return years 1990-1996 inclusive. This has the
effect of moving the start date back from 1 May 1999, the date accepted by the
Treasury for the Financial Re-Insurance finding to 1 July 1991, when the 1990 return
was filed.

This is a very big win for EMAG. Hundreds of thousands more policyholders
are now eligible for some form of compensation and their relative losses are
very much bigger. The PO’s start date is reinstated.

The grounds for the Court’s judgement are also important. It rejected the Treasury’s
technical argument that Equitable had ‘abided by the rules’ and preferred the findings
of the PO, Lord Penrose and the Actuaries’ Disciplinary Board that Equitable Life's
CEO Roy Ranson had endangered policyholders’ reasonable expectations, by
means of excessive bonuses in earlier years, which he had then covered up by
discounting regulatory liabilities. The Court found the Treasury’s actuaries Oliver
Wyman ‘restricted and unconvincing.’

As regards the mistaken Standard & Poor’s rating, the Court again rejected the
Treasury line that the regulators had ‘abided by the rules’ and took the
commonsense view that, having discovered that the Standard & Poor’s rating
was mistaken, the regulators should have taken appropriate action, as the PO
said.

The Court’s ‘non-verdicts’ on Financial Reinsurance and Misleading FSA Statements
Post Closure are effectively EMAG wins. This litigation forced the Treasury to ‘clarify’
to Sir John Chadwick that its ‘observations’ are no more than that. He had previously
taken them to be binding instructions restricting his terms of reference. In the case
of the Financial Reinsurance this is another big win for EMAG.

The Treasury won in respect of the GAR. This prevents the start date for the GAR
cost provision being moved back to July 1994 (1993 Return) from July 1996 (1995
Return), which the Treasury has already grudgingly accepted. This ‘defeat’ for
EMAG is much less important than the ‘win’ on the Pension Liability valuation,
which moves the start date back to July 1991 (1990 Return). In the context, it
may not matter at all.

The Treasury ‘wins’ on its right to set up whatever compensation methodology it
thinks fit are not unexpected. The Court found that this was a matter for
Parliament and EMAG can fight that battle there.
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