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Introduction

This working document aims to provide the Committee of Inquiry with a clear approach, to establish the Committee's main lines of investigation and to propose various forms of action. 

The concerns which led to the setting up of the Committee were raised in several petitions to the European Parliament.
 These petitions should form the basis and point of departure of our enquiry and will help focus its direction. It is therefore crucial to acknowledge and maintain input from the petitioners, and invite them to one of our first meetings so as to set the scene. The central role of these particular petitions also reflects the general importance of the Petitions Committee in monitoring the application of Community law.

It is important to bear in mind that the scope of our enquiry is limited by the mandate
, by Article 193 of the EC Treaty and by the Decision of the Parliament, Council and Commission on the exercise of the European Parliament's right of inquiry.
 Thus, the Committee can only investigate "alleged contraventions or maladministration in the implementation of Community law" relating to Equitable Life.
The mandate is divided into the following four indents, and asks the Committee to :

1- investigate alleged contraventions or maladministration in the application of Directive 92/96/EEC, now codified by Directive 2002/83/EC, by the United Kingdom's competent authorities in relation to Equitable Life, notably as regards the regulatory regime and the monitoring of the financial health of insurance undertakings, including their state of solvency, the establishment of adequate technical provisions and the covering of those provisions by matching assets;

2- assess whether the Commission has properly fulfilled its duty to monitor the correct and timely transposition of Community law and identify whether systematic weaknesses contributed to the situation that has arisen;

3- assess allegations that the UK regulators consistently failed, over a number of years, and at least since 1989, to protect policy holders by exercising rigorous supervision of accounting and provisioning practices and the financial situation of Equitable Life;

4- assess the status of claims by non-UK European citizens and the adequacy of remedies available under UK and/or EU legislation for policy-holders from other Member States".
Finally, the Committee is required to "make any proposals that it deems necessary in this matter."

The scope of this mandate calls for two essential remarks regarding methodology :
Firstly, the Rapporteur proposes to adopt a working approach to the indents in the following order so as clearly to distinguish:

· investigations at the Member State level concerning

· transposition / implementation (indent 1);

· regulation / supervision (indent 3) and;

· redress mechanisms (indent 4) on the one hand, and; 

· the question of the Commission's role on the other hand (indent 2).

The comments below follow this revised order so that indent 1 becomes point 1 of our working order, indent 2 becomes point 4, indent 3 becomes point 2 and indent 4 becomes point 3.

These four points will be gradually developed through different "in progress" working documents and an interim report on the investigations will be put to the plenary before the summer in accordance with the Decision setting up the Committee of Inquiry.

Secondly, this enquiry will set itself apart from previous and ongoing national investigations by adopting a European perspective. In order to achieve this, the analysis should be comparative, including the UK, Germany, Ireland and at least one other Member State with a reasonably developed financial services industry, such as Holland or Spain.
1)
Investigation into alleged contraventions or maladministration in the application of Directive 92/96/EEC by the UK

One of the core tasks of the Committee is to examine whether Directive 92/96/EEC
 was correctly transposed and properly implemented at the national level in the UK by its competent authorities. The mandate further specifies this section by reproducing Recital 7 of the third life assurance Directive relating to "the monitoring of the financial health of insurance undertakings, including their state of solvency, the establishment of adequate technical provisions and the covering of those provisions by matching assets". In addition, the mandate limits the scope of the Committee's investigations to the Third Life Directive, although the latter only amended the first and second life assurance Directives.
 However, it cannot be excluded at this stage that the remaining provisions of these Directives are also relevant to our enquiry.
 Furthermore, Directive 2002/83/EC codifies these Directives into a single text and the main provisions relevant to the enquiry are to be found in Title III of the codified Directive (Articles 10-39).
 
The period to be covered begins with the entry into force of the Directive and should end with the events at Equitable Life.

Comments
The Committee firstly needs to analyse the overall EU legislative and regulatory framework for the insurance sector and clarify which provisions apply to Equitable Life's situation. At this stage, the Committee, as well as looking at the UK, should carry out a comparative analysis, identifying the provisions of national law intended to give effect to the requirements of the Directives, and examining whether these requirements were transposed in a full and timely manner. 
Secondly, the Committee will need to examine if the application of the Directive by the different UK authorities has been in conformity with EU legislation. It will have to clarify the respective responsibilities of the various financial authorities involved in the supervision of Equitable Life during the reference period. Detailed investigations should be carried out to establish by whom, when and how Equitable Life's solvency, as well as its accounting and provisioning practices, were supervised and how authorities responded to possible weaknesses. 

Actions

- 
Hearing of petitioners before Committee (note: this action is relevant to all four points of the mandate)

-
Request information from the Commission regarding:

· the transposition of the relevant Directives and their application by competent authorities during the reference period; 

· action taken by the Commission with regard to monitoring implementation;

-
Background analysis of overall EU legislative and regulatory framework for the insurance sector;

-
Clarification of UK authorities' respective competences with regards to the supervision of Equitable Life;

-
Hearing of UK decision makers, such as the Chair of the Treasury Select Committee, the Financial Secretary to the Treasury and (possibly) the Chancellor to the Treasury

-
Fact-finding mission(s) to UK, Ireland and Germany and/or hearing of competent authorities in order to establish if the relevant provisions were properly applied;

-
Comparative analysis of transposition in the UK and other Member States: this study could be commissioned using the Committee's "Expertise Budget". It should give a precise description of how the EU requirements with regard to the supervision of insurance undertakings were transposed into the legal systems of the relevant Member States, using, for example, a "table of transposition". 

2) 
Assessment of the UK regulatory regime in respect of Equitable Life
The Committee will then assess whether or not there has been consistent regulatory failure regarding the protection of policy holders when supervising Equitable Life's practices and finances. 
Comments 
Although this part of the mandate calls for a wide-ranging investigation, the standards of conduct examined must in some way relate to Community law, otherwise the Committee would exceed the limits set by Article 193 EC. Furthermore, it would be appropriate to compare the UK regime with regulatory approaches in Ireland, Germany and another EU Member State. In short, the Committee will examine how the UK regulatory system compares when judged against its peers in an EU environment. The Penrose report
, which overlaps with parts of this investigation, should be taken as a starting point and then be considered in a wider European context.. In addition, an ongoing investigation by the UK Parliamentary and Health Service Ombudsman "to determine whether the relevant domestic regulatory regime was properly administered" is due to conclude this autumn. 

According to the Decision setting up the Committee of Inquiry, the reference period for this line of investigation goes back "at least" to 1989 and is thus wider than the reference period for point 1.
Actions

-
Overall background analysis of the UK insurance market, as well as of Equitable Life as a company (history, state-of play, prospects) and the events surrounding the collapse of Equitable Life;

-
Analysis of the Penrose report in the light of EU requirements and of regulatory standards in other Member States;

-
Invitation of Lord Penrose and the UK Parliamentary Ombudsman to be heard before the Committee;

-
Hearing of UK decision makers such as the Chair of the Treasury Select Committee, the Financial Secretary to the Treasury and possibly the Chancellor to the Treasury;

-
Possible fact-finding mission to the UK in order to meet representatives of EMAG, Equitable life itself and the UK authorities involved in supervision of Equitable Life over the years;

-
Possible fact-finding mission to Germany and/or Ireland to meet petitioners and representatives of financial authorities;

-
Comparative study (possibly in connection with the study on transposition under point 1) on regulatory approaches in the UK and other EU Member States;

3) 
Status of claims and adequacy of remedies available to policy holders
This section is the most important in terms of practical outcomes for citizens as victims, and could also provide valuable information on redress mechanisms for the future. Here, the Committee will firstly analyse the "status of claims" by non-UK European citizens, for example, policy holders from Ireland and Germany. The expression "status of claims" is broad and comprises an examination of damage or loss caused to policyholders, but also an assessment of any actions available to them. Secondly, the Committee needs to evaluate whether the policy-holders' right to redress is sufficiently protected under UK and EU law. Finally, the Rapporteur suggests that remedies available to UK citizens also be covered, as a corollary to the earlier analysis of transposition and regulation. 

Comments
Firstly, it will be necessary to determine the number of affected non-UK European citizens and to clarify the circumstances under which they acquired Equitable Life policies (i.e., when they purchased them, whether they purchased them within or outside the UK, directly or through intermediaries, etc...). Secondly, information has to be collected as to the magnitude of the financial damage caused to non-UK policy-holders and possible actions they might have undertaken to obtain compensation. In addition, the Committee would have to clarify potential legal obligations and constraints for the authorities of those Member States in whose territory the policies were sold (eg. Ireland or Germany), what they did, and to what extent they had any control on the situation. This line of investigation is connected to the principle of "single official authorization" and "home State" control contained in the third life Directive.

The Committee should subsequently examine the system of legal remedies available for those policyholders. There are two possible scenarios depending on the results of the Committee's investigations under points 1 and 2. Should the UK regulatory system be found to have been in conformity with EU law, the Committee would nevertheless need to look into the possibility of policyholders being able to claim damages under UK law, as well as the possibility of EU citizens from other Member Sates encountering particular difficulties in that regard. If the UK is found to be violating EU law, the Committee could also focus on the system of judicial protection under EU law. Member States are obliged to make good loss and damage caused to individuals by breaches of Community law for which they can be held responsible according to criteria developed by the Court of Justice. These questions should be further clarified by evaluating whether domestic courts are adequately able to protect this right to reparation or whether different remedial standards exist in different Member States.
Actions

-
Hear affected policyholders from the UK and from other Member States before the Committee;
-
Gather information about the number of affected policy-holders from non-UK Member States and the magnitude of damages suffered; determine status of their claims; 

-
Evaluate through a comparative study the remedies available under UK and EU law for policyholders from the UK and other Member Sates (this could also possibly done through an external study under the "Expertise Budget");
4.) 
Assessment of the Commission's monitoring of implementation

The Rapporteur emphasizes that the Committee should establish a working dialogue with the Commission and ask it to assist the enquiry, for example, by providing to the Committee all complaints it has received on implementation of the third life Directive, and possible correspondence with Member States. Depending on the results of the other fields of enquiry, and depending on whether the Commission has fulfilled its duties as guardian of the Treaty, the Committee should examine "systematic weaknesses" in the way in which the Commission monitors transposition and application of Community law, and identify those weaknesses which might have contributed to the Equitable life situation. 

Comments
The Committee will have to examine the way in which the Commission monitored transposition of the relevant Directives by the UK. Firstly, it will be necessary to establish whether the Commission considered the implementing legislation notified to it by the UK authorities to be in compliance with Community law from the outset, or whether it had initially identified any shortcomings and subsequently requested further clarifications. In addition, it is not yet known whether the Commission ever started infringement proceedings or if it investigated any related complaints by citizens. The Commission's performance in monitoring transposition should be measured both against its legal obligations under the Treaty and in terms of its political responsibility. If this Committee finds that the UK did not comply with EU legislation, a further task under this part of the mandate will be to assess whether the situation might have been avoided had the Commission fulfilled its obligation to monitor transposition.

Actions

-
Request written information and documentation from the Commission in relation to the monitoring of the transposition of the Third Directive in the UK, including relevant correspondence with the national authorities;

-
Interview Commission desk officers responsible at the time for checking the transposition of Insurance Directives;

-
Invite Commissioner McCreevy and/or the Director General of DG Markt to testify before the Committee;

-
Possible further actions depending on outcome of the previous analysis

Annex : Summary of the approach proposed by the Rapporteur

To answer the questions set by the terms of reference, the Rapporteur suggests a comparative methodology, thus breaking the questions into 4 main areas:








UK (eg Treasury, DTI)
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                                                     Q: What mechanisms are/ were available to claimants in your country?
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Spain / Holland








Other State?

Conducting this research will then assist in responding to the related issue concerning the Commission:


4- Commission’s failure or not to fulfil its functions





3- Status of claims by non-UK citizens and adequacy of system of remedies for prejudice available to policyholders





2- Failure of UK regulation: adequacy of the level of supervision, as required by the Directive





1- Contravention or maladministration in the application/implementation of the 3rd life Directive








� Petitions 0611/2004 by Arthur White (British) and 0029/2005 by Paul Braithwaite (British), on behalf of the Equitable Members' Action Group (EMAG) and subsequent petitions on the same subject submitted by German and Irish petitioners.


� Decision of the European Parliament of 18 January 2006 setting up a Committee of Inquiry into the collapse of the Equitable Life Society, publication in OJ pending.


�  Decision 95/167/EC, Euratom, ECSC of the European Parliament, the Council and the Commission of 19 April 1995 on the detailed provisions governing the exercise of the European Parliament's right of enquiry, OJ L 113 19/5/1995, p.2


� See the annex for an overview of the structure.


� Council Directive 92/96/EEC of 10 November 1992 on the coordination of laws, regulations and administrative provisions relating to direct life assurance and amending Directives 79/267/EEC and 90/619/EEC (third life assurance Directive), OJ L 311 , 14/11/1997, p.34.


� First Council Directive 79/267/EEC of 5 March 1979 on the coordination of laws, regulations and administrative provisions relating to the taking up and pursuit of the business of direct life assurance, OJ L 063 , 13/03/1979 P. 0001 - 0018; Second Council Directive 90/619/EEC of 8 November 1990 on the coordination of laws, regulations and administrative provisions relating to direct life assurance, laying down provisions to facilitate the effective exercise of freedom to provide services and amending Directive 79/267/EEC, OJ L 330 , 29/11/1990 p.50.


� For instance, key provisions such as the ones on solvency margin, the establishment of technical provisions and others seem to stem from Directive 79/267/EEC, which had been in force until it was repealed by Directive 2002/83/EC.


� Directive 2002/83/EC of the European Parliament and of the Council of 5 November 2002 concerning life assurance, OJ L 345 , 19/12/2002, p.1.


� The Treasury set up Lord Penrose’s inquiry in August 2001.  The terms of reference were: “To enquire into the circumstances leading to the current situation of the Equitable Life Assurance Society, taking account of relevant life market background; to identify any lessons to be learnt for the conduct, administration and regulation of life assurance business; and to give a report thereon to Treasury Ministers.” (emphasis added) The report of the Equitable Life inquiry was published on 8 March 2004.





� Recitals 6, 7 and Article 8.
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